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GENERAL-ORDERS
GENERAL ORDERS - GENERAL

DOCKET NO. M-100, SUB 126
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) ORDER. CONCERNING
The Year 2000 Computer Issue ) A YEAR 2000 TRANSITION
) STABILIZATION PERIOD

BY THE COMMISSION: On May 26, 1999, GTE filed a letter suggesting the Commission
review the need to establish a regulatory moratorium leading up to, during and immediately following
the millennium rollover to the Year 2000 (Y2K). In their letter, GTE suggested that the Commission
agree to adopt a moratorium suspending any future implementation rulemaking and orders requiring
telecommunication service providers to significantly alter their networks or information technology
(“IT") systems, except in emergency situations. GTE is concemed that any govemment-required
introduction of new computer code, or new network components could be disruptive to the Y2K
transition.

GTE believes such a meratoriuin will minimize risks to the public switched network from
Y2K-related problems by ensuring that a stable infrastructure is in place leading up to Y2K. In its
request, GTE stated that the Commission’s establishment of a regulatory moratorium, or stabilization
period, is a prudent and responsible step to mitigate the threat of new, potentially untested
components and software from being introduced into its operations, during this transition period in
North Carclina and nationally.

GTE is suggesting that govemment-required introduction of new technical prerequisites such
as the addition of new area codes, introduction of new features or network components, changes to
information systems (billing, customer care and network provisioning) should be frozen for a brief
period of time. GTE requested a brief period to freeze regulatory orders on network services from
November 22, 1999, through January 7, 2000, for network services, and November 1, 1999, through
February 1, 2000, for information services.

The Public Staff reviewed GTE's suggested stabilization period for the telecommunications
industry and recommended at the Regular Commission Conference of June 21, 1999, that a
stabilization period be adopted. After consulting with other members of the telecommunications
industry, the Public Staff also recommended that such a stabilization period related to government
mandates be flexible in order to fit the needs of the various companies. The Public Staff recommended
that a stabilization period from November 22, 1999, through January 7, 2000, for network services,
and November 1, 1999, through Febrary 1, 2000, for information services, be established. During
this stabilization period the Commission would not require any changes be made to either the
telecommunications network or support systems, but requirements in place at the time would not be
affected. The utilities will be preparing for the Year 2000 transition and ongoing operations during
this period. If a telecommunications utility determines that it requires a longer stabilization period,
the utility would petition the Commission and provide convincing justification for an extension.
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The Commission considered this matter at its Regular Commission Conference of June 21,
1999, and approved a stabilization period from November 1, 1999, through February 1, 2000, for
both network services and information services to assure the continued stability of the
telecommunications industry’s collective network and information service infrastructures through the
millennium transition.

IT IS, THEREFORE, ORDERED as follows:

1. A regulatory moratorium leading up to, during and immediately following the
millennium transition is established. The stabilization period will be from November 1, 1999, through
February 1, 2000. If a telecommunications utility determines that it requires a longer stabilization
period, the utility shall petition the Commission and provide convincing justification for an extension.

2. No non-emergency modifications to a local exchange carrier’s or interexchange
carfer’s network and information technology systems will be imposed during the regulatory
moratorium.

ISSUED BY ORDER OF THE COMMISSION,
This is the _25th _ day of June, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

mz0648 503

DOCKET NO. M-100, SUB 126
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) FURTHER ORDER CONCERNING
Year 2000 Computer Issue ) THE YEAR 2000 COMPUTER ISSUE

BY THE COMMISSION: Many computers still use the old six-digit dating system, which
does not go beyond the year 1999. When the internal clocks of those computers reach midnight on
December 31, 1999, unless remediated, they may reset to January 1, 1900. Furthermore, the year
2000 is a leap year, and not all computers are programmed to recognize February 29, 2000, Another
Year 2000 (Y2K) issue is embedded chips. If these have the same problem, they could affect
operating systems. Unless this issue is properly addressed, it could have very serious consequences
for any date-sensitive transaction. Since most public utilities rely on computers for operational and
billing requirements, both they and their customers would be affected.

On April 27, 1998, at the Commission‘s Regular Staff Conference, thie.Public Staff expressed
concern that the North Carolina jurisdictional utilities anticipate and adequately address the Year
2000 computer issue. The Public Staff recommended that the Commission issue an ofder requiring
utilities to complete a Year 2000 survey so that the Commission can assess how utilities are

2
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addressing the Year 2000 issue. On April 28, 1998, the Commission issued an order requiring all
regulated utilities to fill out a Year 2000 survey and file it with the Commission, and mail copies to
the Public Staff and the Attomey General no later than July 1, 1998.

On September 29, 1998, the Public Staff filed its Initial Report to the North Carolina Utilities
Commission on the Year 2000 Analysis of Utilities Regulated in North Carolina (Initial Report). On
October 5, 1998, at the Comumission’s Regular Staff Conference, the Public Staff requested that the
Commission issue to each regulated utility an Order incorporating the Public Staff recommendations
contained in that report. On October 19, 1998, the Comimission issued an Order incorporating the
Public Staff recommendations contained in‘the Initial Report.

On April 26, 1999, at the Commission's Regular Staff Conference, the Public Staff requested
that the Commission issue a Second Y2K Survey. On April 28, 1999, the Commission issued an
order requiring the major utilities to fill out a Second Year 2000 Survey.

On June 21, 1999, the Public Staff filed its Second Report to the North Carolina Utilities
Commission on the Year 2000 Analysis of Utilities Regulated in North Carolina (Second Report).
The Public Staff informed the Commission that this Second Report and the utilities’ responses to the
second Y2ZK survey are available on the Public Staff web site.

The Second Report details: (1) the Public Staff’s monitoring of utilities’ Y2K compliance
plans, (2) the Public Staff"s assessment of how utilities are addressing the Year 2000 issue, 3) Public
Staff follow-up procedures, and (4) Public Staff recommendations. The Public Staff further stated
that the major utilities were provided a copy of the Second Report for fact checking before it was
filed with the Commission.

On June 21, 1999, the Public Staff also filed with the Commission its proposed Contingency
Plan for the time frame of December 31, 1999, through January 2, 2000, Thé plan calls for a Public
Staff presence during the rollover weekend and a requirement that utilities notify the Public Staff of
certain outages during the rollover weekend. That information wollld be posted on the Internet for
the public and the press to see at any time during the weekend. The Public Staff stated that the
proposed Contingency Plan for the rollover weekend had been provided to the utilities for their
suggestions and comments and their input had been incorporated into the plan.

After reviewing the Public Staff Second Report to the North Carolina Utilities Commission
on the Year 2000 Analysis of Utilities Regulated in North Carolina and the Public Staff Contingency
Pians for December 31, 1999, through January 2, 2000, the Commission concurs with the Public Staff
recommendations.

IT IS, THEREFORE, ORDERED as follows:

L. That the Public Staff’s proposed Contingency Plan ishereby adopted and the affected
utilities are ordered to adhere to its requirements. Telephoné membership corporations and
ElectriCities and its members are invited to participate in this Contingency Plan. The Contingency
Plan can be found on the Public Staff web site located at http://www.pubstaff.commerce.state.ne.us.
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2. That all regulated utilities shall access the Public Staff's Y2K web site on the Internet
and study the information contaitted therein,

3. That as utilities establish Y2K pages on the Intemet, they shall inform the Public Staff,
and the Public Staff will provide a link to that page from its own Y2K web site. Those utilities shall
also provide a link to the Public Staff web site. All companies are urged to continue to keep their
customers informed as to their progress in reaching Y2K compliance. Companies should consider
bill inserts, advertisements, news releases and other means to-disseminate Y2K information. All
major utilities are ordered to continue to keep the Commission, the Public Staff, and the Attorney
General informed of their Y2K educational efforts. The term "major utilities™ in the Contingency Plan
and this Order means the electric and natural gas companies, local exchange carriers, long distance
companies with over 5,000 customers, electric membership corporations, and the two largest water
companies (Utilities, Inc., and Heater Utilitles, and their affiliated companies). When companies
submit the information they should include a reference to Docket No. M-100, Sub 126,

4, That utilities should continue to cooperate fully with the Public Staff as it monitors
Y2K compliance progress, requests information, requests meetings, and requests site visits, Utilities
are directed to continue to invite the Public Staff to Y2K forums in which a Public Staff presence is
appropriate.

5. That all major utilities as defined in paragraph 3 are required to file a report with the
Comumission by October 11, 1999, if their ability to provide utility service is endangered because they
are not Y2K ready/compliant by October 1, 1995. The report should contain detailed explanations
of the following:

Explain what part of their utility service, whether operational or business, is not Y2K
ready/compliant. For each, explain:

a. Why is it not ready/compliant?
b. How can it be made ready/compliant?
c. When will it be made ready/compliant?

d. If it cannot be made ready/compliant by December 31, 1999, what will the
effects be on the provision of utility service?

Copies should be mailed to the Public Staff and the Attorney General at the following addresses:

Public Staff - NC Utilities Commisston
_ Atin: Legal Division

Post Office Box 29520

Raleigh, North Carolina 27626-0520
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Attomey General Michael F. Easley
Department of Justice

Attn: Linda Cox

Post Office Box 629

Raleigh, North Carolina 27602

6. That each major utility as defined in paragraph 3 shall file with the Commission, and
mail to the Public Staff and the Attorney General, a copy of any substantive and substantial report
on Y2K issues that it files with any federal or state agency or department until January 1, 2001.
‘When companies submit this information they should include a reference to Docket No. M-100, Sub
126.

7. That, not withstanding any Commission Order or any communication from the Public
Staff, the management of all North Carolina regulated utilities are responsible for taking such action
as is necessary to achieve a successful Year 2000 result.

8. That all regulated utilities are required to be Y2K ready/compliant before
December 31, 1999,

9. The Chief Clerk of the Utilities Commission is directed to send a copy of this Order
to ali regulated utilities (including electric membership cooperatives), all telephone membership
corporations, and ElectriCities.

ISSUED BY ORDER OF THE COMMISSION.
This the _25th __ day of June, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

mz062499.04

DOCKET NO. M-100, SUB 128

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matier of
Amendment of Certain Commission )
Rules to Correct Clerical Errors and ) ORDER AMENDING RULES
Outdated References )

BY THE CHAIR: It has come to the attention of the Chair that certain Commission Rules as
published in the North Carolina Public Utilities Laws and Regulations - 1995 Edition and
supplemented by the 1997 Supplement and subsequent Commission Orders, should be amended to
correct the following clerical errors and outdated references. The amendments are as follows:
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In Commission Rule R8-28, the reference to "National Association of Railroad and
Utilities Commissioner's" should be changed to "National Association of Regulatory
Utility Commissioners'; .

In Commission Rule R6-71, the reference to "Natural Gas Policy Act of 1979" should
be changed to "Natural Gas Policy. Act of 1973";

In Commission Rule R1-17(k){6){a) and (b), the references to "North Carolina Gas
Service, a Division of NUI Corporation” should be changed to "NUI North Carolina
Gas"; and .

In Commission Rules R8-53(b)(2)(ii) and R8-55(a) and (b), the references to "Duke
Power Company” should be changed to "Duke Power, a Division of Duke Energy
Corporation” and in Commission Rule R8-60(b), the reference to "Duke Energy
Corporation, d/b/a Duke Power Company” should be changed to "Duke Power, a
Division of Duke Energy Corporation.”

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the 27th__ day of _October , 1999,

plss.m

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

DOCKET NO. M-100, SUB 128

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Amendment of Certain Commission ) ORDER AMENDING
Rules to Correct Clerical Errors and ) RULE R1-19
Outdated References b

BY THE CHAIR: It has come to tlie attention of the Chair that Commission Rule R1-19, as
published in the North Carolina Public Utilities Laws and Repulations - 1995 Edition, should be
amended to eliminate potential confusion and to conform to current Commission practice. The
amendments are as follows:

1.

In Commission Rule R1-19(b), the first sentence should be changed to read as follows:
"Petitions under this rule shall be filed with the Commission not less than ten (10) days
prior to the time the proceeding is called for hearing, unless the notice of hearing fixes
the time for filing such petitions, in which case such notice shall govern.”; and
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2.  In‘Commission Rule R1-19(b), the second senience, which refers to the number of
copies to be filed, should be deleted.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the__3rd __ day of November, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

gliomeT
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DOCKET NO. E-100, SUB 81

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Biennial Determination of Avoided Cost ) ORDER ESTABLISHING STANDARD
Rates for Electric Utility Purchases } RATES AND CONTRACT TERMS FOR
from Qualifying Facilities - 1998 } QUALIFYING FACILITIES

BY THE COMMISSION: These are the current biennial proceedings held by the North
Carolina Utilities Commission pufsuant to the provisions of Section 210 of the Public Utlity
Regulatory Policies Act of 1978 (PURPA) and the Federal Energy Regutatory Commission (FERC)
regulations implementing those provisions which delepated responsibilities in that regard to this
Commission. These proceedings are also held pursuant to the responsibilities delegated to this
Commission pursuant to N.C.G.S. 62-156(b) to establish rates for small power producers as that term
is defined in N.C.G.8. 62-3(27a).

Section 210 of PURPA and the regulations promulgated pursuant thereto by the FERC
prescribe the responsibilities of the FERC and of State regulatory authorities, such as this
Commission, refating to the development of cogeneration and small power production. Section 210
of PURPA requires the FERC to prescribe such rules as it determines necessary to encourage
cogeneration and small power production, including rules requiring electric utilities to purchase
electric power from, and to sell electric power to, cogeneration and small power preduction facilities.
Under Section 210 of PURPA, cogeneration facilities and small power production facilities which
meet certain standards and which are not owned by persons primarily engaged in the generation or
sale of electric power can become "qualifying facilities," (hereinafter often referred to as'QFs) and
thus become eligible for the rates and exemptions established in accordance with Section 210 of
PURPA.

Each electric utility is required under Section 210 of PURPA to offer to purchase available
electric energy from cogencration and small power production facilities which obtain qualifying
facility status under Section 210 of PURPA. For such purchases, electric utilities are required to pay
rates which are just and reasonable to the ratepayers of the utility, which are in the public interest, and
which do not discriminate against cogenerators or small power producers. The FERC regulations
require that the rates electric utilities pay to purchase electric energy and capacity from qualifying
cogenerators and small power producers shall reflect the cost that the purchasing utility can avoid as
a result of obtaining energy and capacity from these sources, rather than generating an equivalent
amount of energy itself or purchasing the energy or capacity from other suppliers. With respect to
the electric utilities, the irmplementation of these rules was delegated to the State regulatory
anthorities. Implementation may be accomplishéd by the issuance of regulations on a case-by-case
basis or by any other means reasonably desipned to give effect to the FERC's rules.

The Commission at the outset determined to implement Section 210 of PURPA and the
related FERC regulations by holding biennial proceedings. The instant proceeding is the Iatest such
proceeding to be held by this Commission since the enactment of PURPA, In prior biennial
proceedings, the Commission has determined separate avoided cost rates to be paid by five electric
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utilities to the QFs which are interconnected with them. The Commission has also reviewed and
approved other related matters involving the relationship between the electric utilities and the QFs
interconnected with them, such as terms and conditions of service, contractual arrangements, and
interconnection charges.

This proceeding also involves the carrying out of the Commission's duties under the mandate
of G.8. 62-156, which was enacted by the General Assembly in 1979. G.S. 62-156 provides that "no
later than March 1, 1981, and at least every two years thereafter" this Commission shall determine
the rates to be paid by electric utilities for power purchased from-small power producers according
to certain standards prescribed therein, Such standards generally approximate those which are
prescribed in the FERC regulations regarding factors to be considered in the determination of avoided
costrates. The definition of the term small power producer is more resirictive in G.S. 62-156 than
the PURPA definition of that term, in that it includes only hydroelectric facilities of 80 megawaits
(MW) or less, thus excluding users of other types of renewable resources.

On July 22, 1998, the Commission issued its Order Establishing Biennial Proceeding,
Requiring Data and Scheduling Public Hearing. That Order made Carolina Power & Light Company
(CP&L), Duke Power Company (Duke), Virginia Electtic and Power Company d/b/a North Carolina
Power (NC Power), Nantzhala Power and Light Company (Nantahala), and Western Carolina
University (WCU) parties to the proceeding to establish the avoided cost rates each is to pay for
power purchased fromn QFs and small power producers pursuant to Section 210 of PURPA and the
FERC regulations associated therewith, and G.S. 62-156, The Order also required each electric
utility to file proposed rates and proposed standard form contracts. The Order stated that the
Commissicn would attempt to resolve all issues arising in this docket based on a record developed
through public witmess testimony, written statements, exhibits and avoided cost schedules verified by
persons who would otherwise be qualified to present expert testimony in a formal hearing, and
written comments on the statements, exhibits and schedules, rather than a full evidentiary hearing.
CP&L, Duke, NC Power Nantahala and WCU were required to file their statements and exhibits by
November 6, 1998. Other persons desiring to become parties were allowed to intervene and to file
their statements and exhibits by January 8, 1999. All parties were allowed to file reply comments and
proposed orders. The Commission scheduled a public hearing for February 2, 1999, solely for the
purpose of taking nonexpert public witness testimony.

On August 3, 1998, Duke Power filed a letter with the Commission in Docket Nos. E-7, Sub
614 and E-13, Sub 178, advising that the merger of Nantahala with Duke Energy Corporation was
complete on that date and that Nantahala was now a part of Duke Power’s electric operations. On
August 11, 1998, the Commission issued an order deleting Nantahala, as a separate entity, from all
provisions of the July 22, 1998 Order in this docket.

On'October 5, 1998, Carolina Utility Customers Association, Inc. (CUCA) filed a Petition
to Intervene. By Order dated October 6, 1998, the Commission allowed CUCA to intervene. On
November 3, 1998, CUCA filed a Motion to Withdraw Mr, Robert.C, Ervin as attorney for CUCA
and provided nofice to the Commission of the appearance of James P. West as attorney on behalf of
CUCA in these proceedings. On November 9, 1998, the Commission allowed the withdrawal.
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On October 12, 1998, Carolina Industrial Groups for Fair Utilities Rates I & II (CIGFUR)
filed a Petition to Intervene, By Order dated October 15, 1998, the Petition to Intervene was

granted.

On November 3, 1998, WCU filed its initial statement and exhibits, On November 6, 1998,
CP&L, Duke Power and NC Power filed their initial statements and exhibits.

On November 6, 1998, Southeastern Hydro Power, Inc. filed a Petition to Intervene and by
Order dated November 17, 1998, was allowed to do so.

On December 14, 1998, the Town of Lake Lure filed a Petition to Intervene and by Order
dated December 22, 1998, the Petition to Intervene was granted.

On December 23, 1998, the Public Works Commission of the City of Fayetteville filed a
Petition to Infervene Out of Time in this docket and by Order dated Janvary 7, 1999, the Commission
allowed the intervention.

On'January 6, 1999, the Public Staff filed a Motion for an Extension of Time for the filing of
intervenor statements and exhibits and corresponding extensions of time: for utility and intervenor
reply comments on the initial statements and for filing of proposed orders. On January 7, 1999, the
Commission granted the Motion for Extension of Time and established January 15, 1999 as the
revised date for the filing of intervencr statements and exhibits, February 12, 1999 as the revised date
for filing reply comments on the initial statements, and March 12, 1999 as the revised date for filing
of proposed orders.

On January 7, 1999, Hydrodyne Industries, L.L.C. (Hydrodyne) filed a Petition to Intervene.
On January 8, 1999, Michael R. Allen filed a Petition to Intervene in this docket and on January 11,
1999, Avalon Hydro, Ine., Mayo Hydro, Inc,, Rocky Mount Mills, Cascade Power Company, Brushy
Mountain Hydro-Electric Power Co., Inc., and Henderson Properties Inc. filed Petitions to Intervene
in the current avoided cost proceedings. By Order dated February 1, 1999, the Commission allowed
these parties to intervene.

On January 14, 1999, Hydrodyne filed Comments and on January 15, 1999, the Public Staff
filed its Initial Statement.

On February 2, 1999, the Commission held a hearing solely for the purpose of taking non-
expert public witness testimony. Mr. Tim Henderson testified at the February 2nd public hearing.

On February 12, 1999, Duke Power, CP&L and NC Power filed Reply Comments. On
Februaty 16, Ditke Power filed a Revised Exhibit 1 to Duke Power’s Reply Commenits.

On March 11, 1999, NC Power requested an extension of time to and including March 19,
1999, for filing proposed orders. On March 12, 1999, the Commission granted the requested
extension,

Based on the foregoing, all of the parties' comments and exhibits, the public witness testimony
at the hearing and the entire record in this proceeding, the Commission now makes the following

10
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FINDINGS OF FACT

1. CP&L shall offer long-term levelized capacity payments and energy payments for 5-
year, 10-year, and 15-year periods as standard options to (a) hydroelectric qualifying facilities owned
or operated by small power producers as defined in G.8. 62-3(27a) contracting to sell 5 MW or less
capacity and (b) non-hydroelecitic qualifying facilities fueled by trash or methane derived from
landfills or hog waste contracting to sell. 5 MW or less capacity. The standard levelized rate options
of 10 or more years should include a condition making contracts under those options renewable for
subsequent term(s) at the option of the utility on substantially the same terms and provisions and at
a rate either (1) mummally agreed upon by the parties negotiating in good faith and taking into
consideration the utility’s then avoided cost rates and other relevant factors or (2) set by arbitration.
CP&L shall offer its standard 5-year levelized rate option to all other qualifying facilities contracting
to sell 3 MW or less capacity.

2. Duke shall offer long-term levelized capacity payments and energy payments for 5-
year, 10-year; and 15-year pericds as standard options to (2) hydroelectric qualifying facilities owned
or operated by small power producers as defined in G.S. 62-3(27a) contracting to sell 5 MW or less
capacity and (b) non-hydroelectric .qualifying facilities fueled by trash or methane derived from
landfills or hog waste contracting to sell 5 MW or less capacity. The standard levelized rate options
of 10 or more years should include a condition making contracts under those options renewable for
subsequent term(s) at the option of the utility on substantially the same terms and provisions and at
a rate either (1) mutually agreed upon by the parties negofiating in good faith and taking into
consideration the utility’s then avoided cost rates and other relevant factors or (2) set by arbitration.
Duke shall offer its standard 5-year levelized rate option to all other qualifying facilities contracting
to sell 3 MW or less capacity.

3. NC Power shall offer long-term levelized capacity payments and energy payments
based on a long-term levelized generation mix with adjustable fuel prices for 5-year, 10-year and 15-
year periods as standard options to (a) hydroelectric qualifying facilities owned or operated by small
power producers as defined in G.S. 62-3(27a) contracting to sell 5 MW or less capacity and (b) non-
hydreelectric qualifying facilities fueled by trash or methane derived from landfills or hog waste
contracting to sell 5 MW or less capacity. The standard lévelized rate options of 10 or more years
should include a condition making contracts under those options renewable for subsequent term(s)
at the option of the utility on substantially the same terms and provisions and at a rate either
(1) mutually agreed upon by the parties negotiating in good faith and taking into consideration the
utility’s then avoided cost rates and other relevant factors or (2) set.by arbitration. NC Power shall
offer its standard 5-year levelized rate option to all other qualifying facilities contracting to sell 3 MW
or less capacity. NC Power shall offer long-term levelized energy payments as an additional option
for small qualifying facilities rated at 100 kW or less capacity.

4, CP&L, Duke and NC Power shall offer qualifying facilities not eligible for the standard
long-term levelized rates the options of contracts to sell energy only at the variable rates established
by the Commission or, as appropriate, contracts and rates derived by free and open negotiations with
the utility or participation in the utility's competitive bidding process for obtaining additional capacity.
The Commission expects all utilities to negotiate in good faith with qualifying facilities. The
Commission will set no specific guidelines in this proceeding for such negotiations.

11
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5. Duke and CP&L use the peaker method to develop avoided capacity costs. NC
Power uses the differential revenue requirement (DRR) methodology. Both the peaker method and
the DRR method are generally accepted and used throughout the electric utility industry and are
reasonable for use in this proceeding.

6. A performance adjustment factor of 2.0 should be utilized by both CP&L and Duke
for their respective avoided cost calculations for hydroelectric facilities with no storage capability and
no other type of generation.

7. A performance adjustment factor of 1.2 should be utilized by both CP&L and Duke
for their respective avoided cost calculations for all QFs in this proceeding execept hydroelectric
facilities with no storage capability and no other type of generation.

8. CP&L’s proposal to: (1) require certain QFs to post a letter of credit/surety bond, and
(2) require contract rates to revert to then current variable rates under certain electric industry
restructuring conditions should be denied.

9. Duke’s proposal to offer certain special considerations to eight existing run-of-river
hydro QFs on the Duke system is rendered moot.

10.  NCPower should not be required to offer capacity eredits to QFs prior to year 2000
for purposes of this proceeding.

11.  NCPower should not be allowed to offer avoided cost rates to QFs that are based on
the QF being operated in either a baseload or a peaking mode for purposes of this proceeding.

12.  The rate schedules and standard contract terms and conditions proposed by CP&L,
Duke, and NC Power in this proceeding should be approved subject to the modifications discussed
Terein.

13.  WCU’s proposed Small Power Production Supplier Reimbursement Formula is
reasonable and appropriate. 'WCU should not be required to offer any long-term levelized rate
options to qualifying facilities.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. | THROUGH 3

‘Whether the Commission should require the electric utilities to offer long-term levelized rates
to QFs as standard rate options has been an issue in prior avoided cost proceedings, and it is an issue
in this proceeding as well. Long-term levelized rates are permitted, but not required, by the
regulations implementing Section 210 of PURPA. Long-term contracts are "encouraged in order to
enhance the economic feasibility of small power production facilities” by G.S. 62-156(b)(1).

Prior to the 1984 avoided cost proceeding in Docket No. E-100, Sub 414, CP&L and Duke
were required to offer standard long-term levelized rate options to all QFs, and NC Power was
required to offer such options only to small power producers as defined in G.S. 62-3(27a), i.e.,
hydroelectric facilities of 80 megawatts or less capacity. The standard long-term levelized rate
options were required by this Commission in order to encourage the development of cogeneration

12
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and small power production facilities. However, in the 1984 proceedings both the Public Staff and
the utilities raised concerns about these options, and the Commission undertook a reexamination of
the issue. The Commission sought a balance between the policy of encouraging QF development,
especially the development of small power producers under G.S. 62-156, and the risks posed by
defaults and by the uncertainty of the long-term projections on which long-term rates are based. The
Commission resolved these concerns by requiring CP&L, Duke and NC Power to offer long-term
levelized rates for 5-, 10-, and 15-year periods as standard options to hydro QFs of 80 megawatts or
less capacity, i.¢., small power producers under G.S. 62-3(27a), and to non-hydro QFs contracting
to sell five megawatts or less capacity. Non-hydro QFs contracting to sell capacities of more than five
megawatts were given the options of contracts at the variable rates set by the Commission or
contracts negotiated with the utility. The Commission continued this basic framework of long-term
levelized rate options through several biennial proceedings with two changes: (1) starting with the
1988 proceeding in Docket No. E-100, Sub 57, NC Power was allowed to change from a long-term
levelized energy payment to energy payments based on a long-term levelized generation mix with
adjustable fuel prices (NC Power was required to offer a long-term levelized energy payment as an
additional option for small QFs of 100 kW or less) and (2) as utilities began to pursue competitive
bidding (first NC Power in Docket E-100, Sub 57 in 1988, then Duke in Docket No E-100, Sub 64
in 1994, finally CP&L in Docket No. E-100, Sub 74 on April 25, 1996), non-hydro QFs desiring to
sell capacities of five megawatts or more were required to participate in the bidding (rather than
negotiating a contract with the utility).

In the previous biennial proceeding in Docket No. E-100, Sub 79, CP&L, Duke, and NC
Power all proposed eliminating the 10- and 15-year levelized rate options from their standard rates
available to QFs. CP&L pointed out in that proceeding that the 10- and 15-year levelized rates are
based on long-term projections of costs which are inherently unstable. Furthermore, CP&L pointed
out that its 15-year projections made in the early 1980's have grossly overstated actual avoided costs,
resulting in overpayments for the purchase of power from QFs. It said that such overpayments are
even more of a problem in today’s more competitive environment. The Public Staff contended in that
proceeding that eliminating the 10-.and 15-year levelized rate options would be inconsistent with
prior Commission rulings, especially with regard to encouraging hydro development. In addition, the
Public Staff cited State policy encouraging reduction of landfill size and control of associated methane
gas and argued that long-term levelized rate options should be retained for these types of facilities
also. CP&L subsequently reached a compromise agreement with the Public Staff, pursuant to which
CP&L would offer 5-, 10-, and 15-year levelized rates to hydro QFs of 5 MW or less capacity and
to QFs of 5 MW or less capacity fueled by trash or methane from landfills or hog waste. They also
agreed that CP&L would offer 5-year levelized rates to all other QFs with 3 MW or less capacity.
The Commission adopted the CP&L/Public Staff compromise in the last biennial procesding and
made it applicable to Duke and NC Power also (except for the offering of 5-year levelized rates to
all other QFs with 3 MW or less capacity).

In the current biennial proceeding in Docket No. E-100, Sub 81, Duke and NC Power again
propose eliminating the 10- and 15-year levelized rate options from their standard rates available to
QFs. CP&L proposes a continuation of its compromise with the Public Staff that was adopted by the
Commission in the previous biennial procesding.

Duke argued that repeal of the mandatory purchase provisions of PURPA has been a patt of
virtually all recent electric industry restructuring proposals in Congress, and that the former long-term
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planning horizon is no longer compatible with the increasingly competitive environment. Duke cites
the 1 million or so electric customers in North Carolina who receive electric power from
municipalities and EMCs not under the jurisdiction of this Commission. NC Power’s arguments are
similar to those of Duke.

The Public Staff recommended that its compromise agreement with CP&L should again be
applied to Duke and NC Power. It cited the Commission's Order in the previous biennial proceeding
that described a balance between the need to encourage QFs, particularly hydro and trash or methane
fueled facilities, against the need to reduce the risk of overpayment and stranded costs.

Hydrodyns argued that eliminating the 15-year levelized rates would yicld more hardship on
small hydro QFs, and contended that bank financing would be harder to obtain,

Public witness Tim Henderson, an owner-operator of a small hydro project in the State,
testified that there were thirty to thirty-five small independent hydro projects in North Carolina
involving approximately fifty people. He contended that the continued existence of some of these
projects is in question because their current contracts with the utilitias, which were entered into in
the early 1980's and compensate their owners “fairly reasonably,” are due to expire.

In reexamining the availability of long-term levelized rate options in this docket, the
Commission must balance concems similar to. those considered in previous proceedings--
encouragement of QFs on the one hand and the risks of overpayments and stranded costs on the
other. The increasingly competitive nature of the electric utility industry makes the latter
considerations more compelling today than in previous years. The Commission concludes that its
decision in the previous biennial proceeding based upon the CP&L-Public Staff agreement strikes an
appropriate balance of these concemns. Consistent with its determination in the previous biennial
proceeding, the Commission concludes in this proceeding that CP&L, Duke, and NC Power should
each offer long-term levelized rate options of 5-, 10-, and 15-year terms to hydro QFs of 5 MW or
less and to non-hydro QFs of 5 MW or less fueled by trash or methane from landfills or hog waste.
These long-term rate options are more limited than in the past; these limitations serve important
statewide policy interests while reducing the utilities' exposure to overpayments. The policy interests
to be served are those such as G.S. 62-156(b)(1), which specifically provides that long-term contracts
"shall be encouraged in order to enhance the economic feasibility of small power production
facilities.” This is a statewide policy and it supports our requiring long-term rate options for hydro
QFs. G.S. 130A-309.01 et al, provides a statewide policy of reducing and managing solid waste
landfills, and we believe that it supports extending these options to facilities fucled by trash or
methane from landfills. Although there is no specific statute as to hog waste, the Commission
nonetheless believes that there is an environmental policy to be served by encouraging facilities fueled
by methane from hog waste. While the Commission believes that these policies should be furthered,
the Commission is also concerned about reducing the utilities’ exposure to overpayments, and our
decision does this as well. The facilities entitled to long-term rates are generally of limited number
and size. Few new hydro facilities are being certificated; most sites are already developed. The
number of trash and methane sites large enough to support generation is also probably limited.
Although G.S. 62-156(b)(1) applies to hydros of 80 MW or less, there are few large hydro sites
available in North Carolina, and the Commission has limited long-term rates to hydros contracting
to sell 5 MW or less in order to further reduce the exposure inherent in rates based on long-term

14



GENERAL ORDERS - ELECTRICITY

forecasts of the utilities' costs, Reducing the utilities' risks in this way is an appropriate response to
the more competitive environment of the electric utility industry today.

As to QFs other than hydros of 5 MW or less and non-hydros of 5 MW or less fueled by trash
or methane from landfills or hog waste, CP&L has proposed to offer a standard 5-year levelized rate
option to other QFs who contract to generate 3 MW or less capacity. Duke has proposed a 5-year
levelized rate option for all QFs who contract to sell 5 MW or less capacity. NC Power has proposed
to restrict its standard levelized rate option to QFs other than those eligible for 10- and 15-year terms
herein who desire to sell 100 kW or less generating capacity; and NC Power proposes a contract
period limitation (i.e., end all contract terins December 31, 2001, or earlier) that would effectively
eliminate the S-year contract period. As in previous proceedings, NC Power proposes to offer a fixed
long-term levelized energy payment as an option to small QFs rated at 100 kW or less capacity.

The Public Staff recommended in this proceeding that 5-year levelized rates be offered by
CP&L, Duke, and NC Power to all QFs contracting to sell 3 MW or less capacity. This would retain
the 3 MW size limit proposed by CP&L, reduce the size limit proposed by Duke from 5 MW to 3
MW, and increase the size limit proposed by NC Power from 100 kW to 3 MW. The Public Staff
argued that there would be less confusion and greater ease of administration if all three utilities
adopted the same size limit for 5-year levelized rates.

The Commission is of the opinion that there is sufficient merit in the Public Staff
recommendation of one size limit for 5-year rates to warrant its adoption. Therefore the Commission
concludes that CP&L, Duke and NC Power should offer a standard 5-year levelized rate option to
QFs not eligible for the 10- and 15-year levelized rate options adopted herein who contract to sell 3
MW or less capacity. Consistent with its adoption of 5-year levelized rates for all three utilities
herein, the Commission concludes that the NC Power proposal to end all contract terms December
31, 2001, or earlier should be denied. However, as in previous biennial proceedings, the Commission
approves the NC Power proposal to offer a fixed long-term levelized energy payment as an option
to small QFs rated at 100 kW or less capacity.

As in previous proceedings, the Commission also concludes that the standard levelized rate
options of 10 or more years should include a condition making contracts under those options
renewable for subsequent term(s) at the option of the wtility on substantially the same terms and
provisions and at a rate either (1) mutually agreed upon by the parties negotiating in good faith and
taking into consideration the utility’s then avoided cost rates and other relevant factors or (2) set by
arbitration,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

In earlier biennial proceedings, the Commission ordered that QFs not entitled to the standard
long-term levelized rate options had the options of selling energy only at the variable rates set by the
Commission or of negotiating contracts and rates with the utility. As utilities began to pursue
competitive bidding for new capacity needs, the Commission ordered that utilities could require QFs
1ot entitled to the standard long-term levelized rate options to participate in the bidding, rather than
negotiating contract rates and terms. The Commission discussed this issue in a previeus biennial
proceeding (Docket No. E-100, Sub 74) and concluded that the exact point at which a utility could
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invoke a refusal to negotiate and require a QF to participate in bidding should be resolved by motion
to the Commission.

Consistent with these earlier decistons, the Commission concludes in this proceeding that QFs
not eligible for the standard long-term levelized rates established herein should have the options of
contracts to sell energy only at the variable rates established by the Commission or, as appropriate,
contracts and rates derived by free and open negotiations with the utility or participation in the
utility's competitive bidding process for obtaining additional capacity.

If the QF undertakes negotiations with the utility, the Commission has stated in previous
orders that the utility should negotiate in good faith for tetms fair to the QF and ratepayers, that a QF
may file a complaint if it feels that a utility is not negotiating in good faith, and that various factors
listed by the Commission should be considered. There is no need to repeat these guidelines; they have
been stated numerous times in past orders (see, e.g., the discussion of Findings 34 and 35 in the June
23, 1995 Order in Docket No. E-100, Sub 74); and these provisions remain in effect.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5

CP&L and Duke have used the peaker methodology to develop their avoided costs in each
of the past several avoided cost proceedings; NC Power has used the differential revenue requirement
(DRR) methodology. Each utility proposes to continue using the same respective methodology in this
proceeding., Various concerns have been expressed in these biennial proceedings concerning the
divergence between the utilities’ retail rates and their avoided cost rates, the utilities” short-term need
for more peaking capacity versus their long-term need for more base load capacity, the appropriate
application of the peaker and DRR methodologies in a manner that would avoid understating avoided
costs, and the low level of QF activity occurring in the State. As a result, in previous biennial avoided
cost proceedings, the Commission made detailed examinations of avoided cost methodologies. The
examinations focused for the most part on three primary methods that have been used to estimate the
cost of avoided capacity and energy: the peaker method, the DRR method, and the proxy unit
method.

The peaker methodology used by CP&L and Duke is based on a method for estimating
marginal costs developed by the National Economic Research Associates, Inc. (NERA). The method
was described in detail in what became known as the "Grey Books" series of publications, jointly
sponsored by the National Association of Regulatory Utility Commissioners, the Electric Power
Research Institute, the Edison Electric Institute, the American Public Power Association, and the
National Rural Electric Cooperative Association. It is one of four marginal costing methodologies
developed in the "Electric Utility Rate Design Study" portion of the “Grey Books™ series (Topics 1.3
and 1.4). .

According to the theory underlying the peaker method, if the utility's generating system is
operating at equilibrium ({.e., at the optimal point), the cost of a peaker {a combustion turbine or CT)
plus the marginal running costs of the system will produce the utility’s avoided cost. Theoretically,
it will also equal the avoided cost of a baseload plant, despite the fact that the capital costs of a
peaker are less than those of a baseload plant.
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In theory, the lower capital costs of the CT are offset by the fuel and other operation and
maintenance expenses included in system marginal running costs, which are higher for a peaker than
for a new baseload plant. The theory indicates that the summation of the peaker capital costs plus the
system marginal nmning costs will match the cost per KWH of a new baseload plant -- assuming the
system is operating at the optimum point. Put another way, the fuel savings of a baseload plant will
offset its higher capital costs, producing a net cost equal to the capital costs of a peaker.

The DRR methodology involves a comparison of the revenue requirements which result from
two alternative system expansion plans -- one including a block of new QF capacity and the other
excluding such a block. The utility's generation costs are calculated on 4 yearly basis for an extended
period of time for each of these two scenatios. The difference between the two scenarios is then
computed for each year, and the results converted into present value terms, thereby providing an
estimate of the present value of the total avoided cost of the assumed block of QF capacity.

The proxy unit methodology uses a specific plant as a proxy unit for calculating avoided costs.
It argues that the peaker and DRR methods both mismateh low baseload fuel costs with low peaker
capital costs, and that either (1) the higher fuel costs of a peaker should be used with the lower capital
cost of a peaker, or (2) the lower fusl cost of a baseload unit should be used with the higher capital
cost of a baseload unit.

In previous biennial proceedings, the Commission concluded that it should not require CP&L,
Duke, and NC Power to utilize a common methodology for calculating avoided costs. There are
obviously widely divergent opinions among even those who are most expert in these matters as to
what costs are actually avoided and what methodologies will best identify those costs. The peaker
method and the DRR method are generally accepted and used throughout the electric utility industry.
NC Power’s comparison of the results of the peaker and DRR methodologies as applied to them in
a previous proceeding showed very little difference between the methodologies.

The Commission also concluded in previous biennial proceedings that it should not require
the utilities to adopt a specific generating unit or type of unit for calculating avoided costs. The
Commission has consistently found in previous biennial proceedings that the avoided cost of a utility
system is not necessarily unit specific. Addition or deletion of a given generating unit affects how the
remaining generating units are run. The economics of a generation mix is usually determinative, not
the economics of a single unit,

For the purposes of this proceeding, the Commission concludes that both the peaker method
and the DRR method are still generally accepted and used throughout the electric utility industry and
are reasonable for use herein. The comments received in this docket have not provided new insights
which would cause the Commission to revise its conclusions in the previous biennial proceeding
regarding appropriate methedologies.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 6 AND 7

Avoided cost capacity rates established by the Commission using the peaker methodology
have traditionally included a performance adjustment factor, the finction of which is to allow a QF
to experience some level of outages and yet still recover its fisll capacity credits. The calculation of
a performance adjustment factor is a critical part of developing avoided cost capacity rates under the
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peaker methodology. ‘A performance adjustment factor is not an essential part of calculating avoided
cost capacity rates under the DRR method, and this is therefore not an issue as to NC Power.

The Commission found in the previous biennial proceeding that a performance adjustment
factor of 1.2 is appropriate for CP&L and Duke for all QFs except hydro facilities with no storage
capability and no other type of generation and that a performance adjustment factor of 2.0 is
appropriate for such hydro facilities. The use of a 1.2 performance adjustment factor requires a QF
to operate 83% of the time in order to collect its entire capacity credit, and the use of a 2.0
performance adjustment factor requires a QF to operate 50% of the time in order to collect its entire
capacity credit. All parties agree that a QF should be allowed to have some appropriate level of
outages without losing the ability to eam full capacity credits; the issue is the appropriate outage level
to incorporate into the avoided cost capacity 1ate through the performance adjustment factor.

CP&L reached a compremise agreement with the Public Staff in the previous biennial
proceeding that it would use a 1.2 performance adjustment factor for all QFs except hydro facilities
with no storage capability and no other type of generation and that it would use a 2.0 performance
adjustment factor for such hydro facilitics,. The Commission adopted the CP&L/Public Staff
compromise in that proceeding as applicable to both CP&L and Duke. In the current biennial
proceeding, CP&L again proposes to use the same set of performance adjustment factors.

The Public Staff contends in the current proceeding that the Commission should continue to
prescribe a 1.2 performance adjustment factor for calculating avoided capacity costs, just as in
previous proceedings. This performance adjustment factor allows a QF to experience outages 17%
of the time and still receive its full capacity credits. The Public Staff pointed out that CP&L and
Duke nun their baseload nuclear units at capacity factors in the low 80% range (i.e., outages up to
20% of the time) and still recover the total cost of the units from ratepayers. They each have system-
wide capacity factors near 60%. According to the Public Staff, it would be discriminatory to require
QFs to operate at an average capacity factor of 85% to 90% in order to receive the total capacity ,
payments to which they are entitled.

The Public Staff further contenrded that G.S. 62-156 encourages hydro generation, that hydro
generation is environmentally friendly, and that run-of-river hydro facilities are penerally unable to
control the availability of their "fuel” and thus the timing of their capacity deliveries, The Public Staff
therefore supported use of a 2.0 performance adjustment factor for hydro facilities with no storage
capability and no other type of generation. The Public Staff argued that use of a higher factor does
not change the avoided costs of the utility; it merely changes the manner of pricing out such avoided
costs in payments to the QF.

Duke again contended in the current proceeding that the performance adjustment factor
should be 1.129, which is comparable to the approximate 89% availability of its peaking units. (Duke
called its proposed factor a "CT Availability Adjustment Factor.") Duke stated that the performance
adjustment factor should be based upon neither a planning reserve margin (because a reserve margin
incorporates factors such as load forecast error, weather variations and other unexpected operating
conditions), nor upon the capacity factors of the utility’s units or system (because the utility’s capacity
factors are influenced primarily by economic dispatch, not forced and schedule outages). In Duke's
opinion, the fact that utilities are able to recover the full costs of their generating units that operate
at low capacity factors is irrelevant to the establishment of an appropriate performance adjustment
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factor for a QF since utilities must build generation units that are idle for many hours of the year in
order to meet reserve requirements when demand is high or other units are out of operation. Duke
stated that the performance adjustment factor should be based on the capacity that Duke avoids by
the presence of a QF, i.e, that the performance adjustment factor should be derived from the
availability of a combustion turbine. Duke opposed the establishment of a separate performance
adjustrment factor for small hydroelectric qualifying facilities on the grounds, among others, that there
is no basis in PURPA or state law to support special treatment of small hydroelectric projects through
rates that exceed the utility’s avoided cost. Duke contended that using a higher performance
adjustment factor for certain types of QFs could eventually result in higher rates for all QFs, because
each type of QF has some unique characteristics that might be addressed by higher performance
adjustment factors.

The Commission has carefully reviewed all of the comments on this issue and concludes that
a performance adjustment factor of 1.2 should continue to be used by CP&L and Duke in determining
the avoided capacity cost rates for all QFs other than hydroelectric facilities with no storage capability
and no other type of generation. This decisionis generally based on the comments of the Public Staff
and CP&L. It is also consistent with previous Commission decisions as well as the agreement
reached between CP&L and the Public Staff. Duke proposes lower performance adjustment factors
based on the projected availability of the capacity which is avoided by the presence of QFs, and
therefore it contends such factors should be based solely on the availability of a combustion turbine.
While the peaker methodology employed by CP&L and Duke relies on the cost of a combustion
turbine to provide the purest estimate of avoided capacity costs, correct application of this method
does not rely solely on a combustion turbine to determine a utility's avoided costs. For example, the
peaker methodology does not rely only on the cost of fuel for a combustion turbine to determine
avoided energy costs. Therefore, there is not necessarily a connection between use of the peaker
methodology to determine avoided costs and the use of a combustion turbine to determine the
appropriate performance adjustment factor. The Commission -is unpersuaded by the Duke’s
arguments and concludes that a performance adjustment factor of 1.2 should continue to be used by
CP&L and Duke for their respective -avoided capacity cost calculations for all QFs other than
hydroelectric facilities with no storage capability and no other type of peneration,

The Commission also concludes that a performance adjustment factor of 2.0 should be utilized
by CP&L and Duke in determining the avoided capacity cost rates for hydroelectric facilities with no
storage capability and no other type of generation. This is consistent with previous Commission
decisions as well as the agreement between CP&L and the Public Staff. Duke comments that a higher
petformance adjustment factor for certain QFs s discriminatory or in excess of avoided costs decreed
by PURPA. These run-of-river QFs are unique since their ability to generate is beyond the control
of their operators because their fue! is essentially stream flow which is influenced by rainfall and since
G.S. 62-156 establishes a policy of encouraging hydro generation. Further, use of a higher
performance factor for these hydro facilities does not necessarily exceed avoided costs. It allows
these QFs to operate less in order to receive the full capacity payments to which they are entitled, and
this seems appropriate and reasonable considering the limitations on their control of their generation.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NO. 8

CP&L requested two modifications to its standard avoided cost rate schedules in order to
mitigate its exposure to overpayments to QFs under long-term contracts: (1) a provision requiring
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a QF to post a letter of credit or surety bond to indemnify CP&L in case the seller defaults, and (2)
a provision converting all contract rates to the then current variable rates if state or federal laws were
to change to allow retail electric customers to choose their electric supplier.

CP&L contended that the first provision is needed because levelized rates result in
overpayments in the early years of a contract. In the event of early termination of the contract by the
sellers, the seller is required to reimburse CP&L for the net overpayments to date. CP&L contended
that, in some cases, the seller has not had funds available to make such reimbursements.

The Public Staff opposed the credit letter/bond provision asserting that utilities had sought
similar provisions in previcus avoided cost cases, and that the Commission had refected those
previous proposals. The Public Staff contended that utilities are adequately protected from
overpayments because the sellers involved are relatively small QFs.

CP&L contended that the second provision is needed because all statutorily mandated
contracts that require CP&L to purchase power at rates exceeding actual avoided costs will produce
stranded costs that a utility is entitled to recover. Therefore, the Commission should not allow such
stranded costs to-continue to be incurred if retail customer choice is enacted into law.

The Public Staff opposed the "revert to variable rates" provision asserting that a variety of
provisions were proposed in the 1980's that would allow rates in signed contracts to be changed, and
that all were rejected by the Commission. It cited Commission language in one of its early Orders
in these biennial proceedings concluding that such provisions "made the contract indefinite, which
would cause the contract to have little more value than a day-to-day contract, thus seriously inhibiting
the ability of a QF to obtain long-term financing."

The Commission is of the opinion that the contract modifications proposed by CP&L should
be denied. The Commission continues to belicve that its reasons for rejecting the proposals in
previous biennial proceedings are still valid.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NO. 9

Duke proposed in this proceeding to offer certain special considerations to eight existing run-
of-river hydro QFs on the Duke system whose 15-year levelized rates expire within the next two
years. Duke’s proposal was subject to the Commission discontinuing two existing requirements: (1)
that Duke offer 10-year and 15-year levelized avoided cost rates, and (2) that Duke use 2.0
performance adjustment factors in calculating avoided cost rates for run-of-river hydro QFs. The
Public Staff did not oppose Duke’s proposed offer to the eight existing QFs, but it did oppose
discontinuing the requirements that Duke offer 10-year and 15-year levelized rates to certain QFs and
that Duke use a 2.0 performance adjustment factor in calculating avoided cost rates for certain QFs.

As discussed earlier herein, the Commission concludes for purposes of this proceeding that
the requirement to offer 10-year and 15-year levelized rates to certain QFs and to use a 2.0
performance adjustment factor to calculate avoided cost rates for certain QFs should be continued.
Therefore, the Duke proposal described above is rendered moot. '
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 10 AND 11

The issue of NC Power being required to offer capacity credits prior to 1999 was raised in
the previous two biennial proceedings. In each of those proceedings, the Commission approved NC
Power’s proposal to withhold capacity credits from QFs until 1999 based on its having no additional
capacity needs until 1999. In this proceeding, NC Power proposes that it not be required to offer
capacity credits to QFs prior to the year 2000, NC Power cited the fact that its current forecast and
capacity expansion plan indicate the first need for additional capacity is in year 2000. No other party
commented on the NC Power proposal.

Consistent with its determination in the previous proceeding, the Commission concludes that
NC Power should not be required to offer capacity credits to QFs prior to year 2000. There has been
no showing in this proceeding that NC Power will need additional capacity prior to that time or that
its current sunk capacity costs will be avoidable before that time,

The issue of NC Power being allowed to offer avoided cost rates to QFs based on the QF
being either a baseload or a peaking operation was also raised by NC Power in the previous two
biennial proceedings, The Commission rejected NC Pawer's proposal with the observation that such
limitations would unduly discourage QF development.

In this proceeding, NC Power again proposes to offer avoided cost rates based on several
optional modes of operation: (1) a non-reimbursement mode, (2) a non-firm mode (further subdivided
into time-of-use and non-time-of-use modes), and (3} a firm mode (further subdivided into baseload
and peaking modes). In discussing the baseload versus peaking modes of operation, NC Power
contended that it does not need additional intermediate capacity over the study period, only baseload
and peaking capacity. It therefore argues that no intermediate capacity can be avoided by purchases
from QFs.

The Public Staff again commented that all QFs may not fall neatly into baseload or peaking
categories, and pointed out that power generated from a QF cperating as an intermediate plant still
has value to the utility.

‘The Commission concludes that NC Power should net be allowed to offer standard avoided
cost rates to QFs based on the QF being either a baseload or a peaking operation. The Commission's
conclusion herein is consistent with its decision in the previcus proceeding, and it recognizes that
intermediate generation has value to the generation mix, just as peaking and baseload generation do.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12

The rate schedules and standard contracts proposed by CP&L, Duke, and NC Power in this
proceeding are reasonable except as discussed herein, and they should be approved subject to the
modifications required by this Order. CP&L, Duke, and NC Power will need to file new versions of
their rate schedules and standard contracts within 10 days after the date of this Order in order to
implement this Order. Duke and NC Power shall also file supporting documentation showing the
calculations made to arrive at their avoided cost rates. (The avoided cost rates proposed by CP&L
are not changed by this Order.)
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 13

The evidence pertaining to WCU's caleulation of avoided costs is contained in the testimony
and exhibits of WCU witness Knowles, which were stipulated into the record without witness
Knowles being called to testify. WCU does net genetate its own electricity but buys its power
wholesale from Nantahala at rates approved by the FERC. The avoided cost formula proposed by
WCU would reimburse a QF based on the rates charged to WCU by Nantahala at any point in time,
and it is the same formula approved by the Commission in previous avoided cost proceedmgs No
party challenged the avoided cost formula proposed by WCU. The Commission ¢oncludes that
WCU's proposed Small Power Production Supplier Reimbursement Formula should be approved.
Consistent with our conclusions in past proceedings, WCU should not be required to offer any long-
term levelized rate options.

IT 1S, THEREFORE, ORDERED as follows:

1. That CP&L shall offer long-term levelized capacity payments and energy payments
for 5-year, 10-year, and 15-year periods as standard options to (2) hydroelectric qualifying facilities
owned or operated by small power producers as defined in G.S. 62-3(272) contracting to sell 5 MW
or less capacity and (b) non-hydroelectric qualifying facilities fueled by trash or methane derived from
Iandfills or hog waste contracting to sell 5 MW or less capacity. The standard levelized rate options
of 10 or more years should include a condition making contracts under those options renewable for
subsequent term(g) at the option of the utility on substantially the same terms and provisions and at
a rate either (I) mutually agreed upon by the parties negotiating in good faith and taking into
consideration the utility’s then avoided cost rates and other relevant factors or (2) set by arbitration.
CP&L shall offer its standard 5-year levelized rate option to all other qualifying facilities contracting
to sell 3 MW or less capacity.

2. That Duke shall offer long-term levelized capacity payments and energy payments for
5-year, 10-year, and 15-year periods as standard options to (a) hydroelectric qualifying facilities
owned or operated by small power producers as defined in G.S. 62-3(27a) contracting to sell 5 MW
or less capacity and (b) non-hydroelectric qualifying facilities fueled by trash or methane derived from
landfills or hog waste contracting to sell 5 MW or less capacity. The standard levelized rate options
of 10 or more years should include a condition making contracts under those options renewable for
subsequent term(s) at the option of the utility on substantially the same tertns and provisions and at
a rate either (1) mutually agreed upon by the parties negotiating in good faith and taking into
consideration the utility’s then avoided cost rates and other relevant factors or (2) set by arbitration.
Duke shall offer its standard 5-year levelized rate option to all other qualifying facilities contracting
to sell 3 MW or less capacity.

3. That NC Power shall offer long-term levelized capacity payments and energy payments
based on a long-term levelized generation mix with adjustable fuel prices for 5-year, 10-year and 15-
year periods as standard options to (a) hydroelectric qualifying facilities owned or operated by small
power producers as defined in G.S. 62-3(27) contracting to sell 5 MW or less capacity and (b) non-
hydroelectric qualifying facilities fueled by trash or methane derived from landfills or hog waste
contracting to sell 5 MW or less capacity. The standard levelized rate options of 10 or more years
should include a condition making contracts under those options renewable for subsequent term(s)
at the option of the utility on substantially the same terms and provisions and at a rate either
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(1) mutually agreed upon by the parties negotiating in good faith and taking into consideration the
utility’s then avoided cost rates and other relevant factors or (2) set by arbittation. NC Power shall
offer its standard S-year levelized rate optien to all other qualifying facilities contracting to-sell 3 MW
or less capacity. NC Power shall offer long-term levelized energy payments as an additional option
for small QFs rated at 100 kW or less capacity.

4. That CP&L, Duke and NC Power shall offer qualifying facilities not eligible for the
standard long-term levelized rates the options of contracts to sell energy only at the variable rates
established by the Commission or, as appropriate, contracts and rates derived by free and open
negotiations with the utility or participation in the utility's competitive bidding process for obtaining
additional capacity.

5. That the rate schedules and standard contract terms and conditions proposed in this
proceeding by CP&L, Duke, NC Power, and WCU are hereby approved except as otherwise
discussed herein.

6. That CP&L, Duke;, NC Power, and WCU shall file within ten (10) days after the date
of this Order rate schedules and standard contract terms and conditions implementing the findings,
conclusions and ordering paragraphs herein. Additionally, Duke and NC Power shall file supporting
documentation showing the calculations made to arrive at their avoided cost rates.

ISSUED BY ORDER OF THE COMMISSION,
This the _]16th__ day of July, 1999,

NORTH CAROLINA UTILITIES COMMISSION
FOTIE901 Gail L. Mount, Deputy Clerk

Commissioner Robert K. Koger, whose term on the Commission ended June 30, 1999, participated
in the decision.

Commissioner S8am J. Ervin IV, whose termn on the Commission began July 1, 1999, did not
participate,

Commissioner Judy Hunt filed concurring opinion.
DOCKET NO. E-100, SUB 81
COMMISSIONER JUDY HUNT, CONCURRING:
I concur in the Commission's Order in this docket, but I want to express my continying
concem for the situation of the small hydro.producers in the State and my hope that their unique role

in the provision of electric service in North Carolina can be secured for the future.

As\ Judy Hunt
Commissioner Judy Hunt
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DOCKET NO. E-100, SUB 82

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Investigation of Least Cost ) ORDER ADOPTING LEAST COST
Integrated Resource Planning in ) INTEGRATED RESOURCE PLANS

North Carolina - 1998 ) AND CLARIFYING FUTURE FILING
. ) REQUIREMENTS

BY THE COMMISSION: Least Cost Integrated Resoutce Planning (IRP) is intended to
identify those electric resource options which can be obtained for the total least cost to ratepayers
consistent with-adequate, reliable service. Integrated Resource Planning is also a strategy which
considers conservation, load management, and other demand-side options along with new utility-
owned generating plants, nonutility generation and other supply-side options in providing cost-
effective high quality electric service.

The General Statutes of North Carolina require that the Commission analyze the probable growth
in the use of electricity and the long-range need for future generating capacity for North Carolina.
G. 5. 62-110.1 provides, in part, as follows:

"(¢) The Commission shall develop, publicize, and keep current an analysis of the
long-range needs for expansion of facilities for the generation of electricity in Nerth
Carolina, including its estimate of the probable future growth of the use of electricity,
the probable needed generating reserves, the extent, size, mix, and general location
of generating plants and arrangements for pooling power to the extent not regulated
by the Federal Power Commission and other arrangements with other utilities and
energy suppliers to achieve maximum efficiencies for the benefit of the people of
North Carclina, and shall consider such analysis in acting upon any petition by any
utility for construction. In developing such analysis, the Commission shall confer and
consult with the public utilities in North Carolina, the utilities commissions or
comparable agencies of neighboring states, the Federal Power Commission, the
Southern Growth Policies Board, and other agencies having relevant information and
may participate-as it deems useful in any joint boards investigating generating plant
sites or the probable need for future generating facilities. In addition to such reports
as public uilities may be required by statute or rule of the Commission to file with the
Commission, any such utility in North Carolina may submit to the Commission its
proposals as to the future needs for electricity to serve the people of the State or the
area served by such utility, and insofar as practicable, each such utility and the
Attomey General may attend or be represented at any formal conference conducted
by the Commission in developing a plan for the future requirements of electricity for
North Carolina or this region. In the course of making that analysis and developing
the plan, the Commission shall conduct one or more public hearings. Each year, the
Commission shall submit to the Governor and to the appropriate committees of the
General Assembly a report of its analysis and plan, the progress to date in carrying out
such plan and the program of the Commission for the ensuing year in-connection with
such plan.”
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The General Statutes.of North Carolina also require that planning to meet the long-range needs
for future generating capacity shall include demand-side options, incentive mechanisms and least cost
considerations. G. S. 62-2 provides, in part, that it is declared to be the policy of the State of North
Carolina:

"(3a) To assure that resources necessary to meet future growth through the
provision of adequate, reliable utility service include use of the entire spectrum
of demand-side options, including but not limited to conservation, load
management and efficiency programs, as additional sources of energy supply
and/or energy demand reductions. To that end, to require energy planning and
fixing of rates in a manner to result in the least cost mix of generation and
demand-reduction measures which is achievable, including consideration of
approptiate rewards to utilities for efficiency and conservation which decrease
utility bills."

On February 20, 1996, the North Carolina Utilities Commission issued its most recent Order
Adopting Least Cost Integrated Resource Plans in Docket No, E-100, Sub 75, in which it found that
the Integrated Resource Plans by the electric utilities met the requirements of the Commission’s IRP
Rules.

On April 29, 1998, the Commission issued its Order Adopting Revised Rules in Docket No.
E-100, Sub 78A, in which it repealed NCUC Rules R8-56 through R8-59 and adopted revised Rules
R8-60 and R8-61 goveming Integrated Resource Planning (IRP). Revised Rule R8-60 prescribes that
by September 1st of each year, each designated electric utility shall fomish the Commission with an
annual report of its ten-year load forecast and its ten-year generating capacity resource plan, said
repotts to also include certain other data described in the rule. Revised Rule R8-60 then prescribes
that the Public Staff and other intervenors may file reports or comments within the next 90 days as
to the utility filings; that ail parties may then file reply comments within the next 14 days as to other
parties’ filings; and that the Commission may then schedule, at its discretion, public hearings to
address any issues raised by the intervenors. The revised rules were intended to streamline the
previous IRP procedure by utilizing a review procedure that does not mandate public hearings,

On or about September 1, 1998, the first IRP filings were made under the revised rules by
Carolina Power & Light Company {CP&L), Duke Power Company (Duke), North Carolina Power
{NC Power), and North Carolina Electric Membership Corporation (NCEMC). The following parties
requested and were allowed to intervene in the proceeding: Carolina Utility Customers Association
(CUCA), Carolina Industrial Group for Fair Utility Rates I and II (CIGFUR), and the Public Works
Commission of the City of Fayetteville. The new filings were assigned to Docket No. E-100, Sub
82.

On December 3, 1998, the Public Staff filed its comments on the utilities filings. No other
party filed comments. On December 17 and 23, 1998, NC Power and Duke respectively filed reply
comments addressing the Public Staff comments. CP&L and NCEMC did not file reply comments,

On January 21, 1999, the Commission issued its Order Requiring Supplemental Filing in

which it directed NC Power to file a ten-year forecast and plan as prescribed by NCUC Rule R8-60
within 14 days of the Order. The Order specified that other parties could file reply comments
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regarding the NC Power filing within 14 days after the NC Power filing. ‘The Order cited the fact that
NC Power had previously filed a five-year forecast and plan instead of the ten-year forecast and plan
specified by Rule R8-60,” On February 12, 1999, the Commission issued its.Order Granting Extension
of Time to File in which NC Power was granted an extension to February 22, 1999, for making its
filing. The NC Power ten-year IRP filing was made on February 17, 1999. No reply comments were
received in response to the filing,

SUMMARY OF COMMENTS

The Public Staff's written comments on the IRPs addressed two basic areas. First, the
comments pointed out approximately 10 items of data that the Public Staff contended made the filings
by the utilities incomplete, the most noteworthy of which was NC Power's filing of a five-year
forecast and plan instead of a ten-year forecast and plan. The Duke and NC Power reply comments
supplied the deficient data in some instances, or they peinted to other documents in the Commission’s
files that contained the deficient data in other instances, or they contended that they had no
information to supply in still other instances.

Second, the Public Staff comments addressed several issues that they contended needed
further explanation by the utilities, although such explanations were not specified by the new rules.
Foremost in this category was the issue of declining reserve margins.

Peak and Epergy Forecasts

The Public Staff cited NC Power for an incomplete filing in view of NC Power’s filing of a
five-year forecast instead of a ten-year forecast. NC Power supplied the required information in its
supplemental ten-year IRP filing, except as noted below. The Public Staff also cited. Duke for failing
to include a winter forecast in its filing. Duke responded by pointing out the table of "seasonal
projections” in its IRP. Duke’s table is actually labeled "annual projections.”

Generating Capacity

The Public Staff cited CP&L and NC Power for incomplete filings of generating capability.
It observed, however, that the CP&L deficiency was simply an error in transferring data from the
previous 15-year analysis to the current ten-year analysis, and that CP&L had since supplied the
correct data. NC Power’s supplemental ten-year IRP filing suffers from the same defect as the
original CP&L filing; i.e., it contains data for the years 1998 through 2007 instead of 1999 through
2008.

e Margi
The Public Staff cited CP&L, Duke and NC Power for proposing significantly lower reserve
margins in their IRPs than had been adopted in previous years without offering sufficient justification

or discussion of the issue. The proposed reserve margins were also significantly lower than the 20%
reserve margin "benchmark” value the Commission had cited in previous proceedings.
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Transmission' Facilities

The Public Staff cited Duke for incomplete filings of information regarding transmission lines
planned or under construction, Duke responded by citing the capacity and planned operational date
of one of its planned upgrades and stated. that such details of other planned facilities were not
available at the time of the IRP filing.

The Public Staff also cited Duke and NCEMC for not responding to Rule R8-62(p)(1)
through (3) requiring information regarding construction of transmission lines. Duke’s response
stated that there were no transmission lines under construction so its filing should have stated "none."

The Public Staff also commented that the utilities should be-asked to provide statements in
response to Rule R8-60(c)(7) discussing in detail the adequacy of their transmission line systems and
any potential impacts on overall system planning throughout the entire planning period. It stated that
even if the information required by Rules R8-60(c)(7) and R8-62(p)(1} through (3) were provided,
it would not give the Commission sufficient detail to assess the adequacy-of the transmission system.

Demand Side Op

The Public Staff cited Duke for failing to provide a complete list of demand side options in
its IRP filing. Duke responded that it did not include a list of energy efficiency demand: side
management (DSM) programs because the effects of such programs are captured in its load forecast.
Duke referred the Public Staff to its 1997 Short Term Action Plan for a list of energy efficiency DSM

programs.

The Public Staff also commented that none of the IRP filings received in this docket list any
planned new DSM programs or any indication that new DSM programs are being considered. It
concluded that the utilities are continuing to deemphasize the role of DSM as a future resource
option,

Wholesale Purchases and Sales

The Public Staff cited Duke and NC Power for incomplete filings regarding wholesale power
purchases. Duke responded by referring to a footnote in its IRP identifying some of its planned
purchases and also to the fact that detajls of cogeneration and small power producers are available
in separate reports filed annually with the Commission, NC Power responded by stating that it does
not include specific wholesale purchases and sales activity in its forecast because it regards such
activity as still too volatile to capture within planning studies, and that it considers wholesale purchase
contracts with non-utility generators (NUGs) to be "firm purchases" rather than "wholesale purchase
commitments." NC Power observed that Note 5 in its IRP specifies that "firm purchases” include (in
addition to others) purchase agreements with NUGs.

The Public Staff also cited CP&L, Duke and NC Power for incomplete filings (or "unclear”
filings) regarding wholesale power sales. Duke responded by fumnishing a list of its wholesale
customers under its schedule 10A. NC Power responded that its load forecast represents only native
load customer data and excludes any planned wholesale power sales.commitments beyond its current
native load. CP&L did not respond for the record.
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PUBLIC HEARING AND INFORMATIONAL PRESENTATIONS

On April 15, 1995, the Commission issued its Order Scheduling Public Hearing and
Informational Presentation in this proceeding in which it scheduled a public hearing on June 2, 1999,
for the purpose of taking non-expert public witness testimony. The Order also scheduled an
informational presentation for June 2, 1999, beginning immediately after the public hearing for the
purpose of receiving presentations from CP&L, Duke and NC Power regarding their respective
projected reserve margins and their plans to meet load requirements during 1999.

At the public hearing on June 2, 1999, public witness Richard Harkrader, Chair of the North
Carolina Solar Energy Association, presented testimony describing his review of the utilities’ IRP
plans. Among the points he noted were the utilities” declining reserve margins, no proposed new
efficiency or DSM programs to reduce load growth, and declining contribution of existing efficiency
and DSM programs to reduction of load growth. He contended that least cost and integrated
resource planning is not working as a way of protecting ratepayers or the environment, and that
vertically integrated utilities have too many conflicting goals for them to provide clean electricity at
least cost to society. He advocated separating each utility into separate peneration, transmission and
distribution companies, with distribution companies being subject to regulation that requires a broad
array of encrgy services — reliability, energy efficiency, conservation and protection of the
environment. No other public witness appeared at the hearing,

At the informational presentation, CP&L deseribed its 1999 Summer Supply Plan to the
Commission with the assessment that CP&L expects to have adequate capacity to supply its forecast
summer demand if resources arc available as planned. CP&L expects a maximum net internal demand
of 10,722 MW during summer 1999 to be served with total supply resources of 12,016 MW capacity
— a 12.1% reserve margin. It cautioned, however, that regional reserves are at historically low
levels, and that transmission systems are expected to be heavily loaded. Its specific areas of concem
were availability and deliverability of off-system resources, transmission system loading due to loop
flows, and FERC mandates on native load curtailment. To address these concerns, CP&L has
purchased capacity specifically to help meet 1999 summer needs, it has arrangements with
neighboring utilities to provide mutual assistance in emergencies, and it has made a variety of
operational preparations to maximize the readiness of critical facilities.

Duke described its forecast and resource plan for summer 1999 with the assessment that Duke
can meet its forecasted customer demand with the resources expected to be available. Duke noted
that risks to be addressed include extreme weather (temperature and/or rainfall), unavailability of
additional generation, and environmental constraints (river temperatures and atmospheric opacity).
Duke expects a maximum control area load of 18,367 MW during summer 1999 to be served with
total control area resources of 20,962 MW capacity — a 14.1% reserve margin.

Duke also described the summer 1999 assessment of the VACAR subregion of SERC,
consisting of Duke, CP&L, NC Power (Virginia Power), South Carolina Electric & Gas, South
Carolina Public Service Authority, and Yadkin. It indicated that reserve margins would average
approximately 13.0%, that no transmission problems were expected, and that the assessment was
contingent upon such significant factors as load forecast accuracy, weather conditions, generating unit
availability rate or forced outage rate, and potential transmission constraints,
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NC Power described its resource planning process and presented its 10-year forecast and plan
through year 2007. NC Power (Virginia Power) expects a maximum forecasted load of 15,578 MW
during summer 1999 to be served with total resources of 18,394 MW — an 18,1% reserve margin.
Nevertheless, NC Power will rely to a much greater extent than CP&L or Duke on off-system
purchases to meet its forecasted loads.

CONCLUSIONS

Future Filings

Review of the Duke and NC Power reply comments indicates that substantially all of the
deficient data have now been supplied or accounted for, although the discovery process that was
required by the Public Staff to obtain the deficient data was not consistent with the spirit of Rule R8-
60, which was intended to streamline the IRP process in return for a full and complete filing by the
ufilities. The streamlined reporting process adopted in Rules R8-60 and R8-61, contemplates a full
response to each required item of information in all fiture filings by each utility, including appropriate
explanations for each item where the required information is not applicable. The Rules also
contemplate that all required items of information will be filed in the same docket designated for such
IRP filings, including appropriate explanations referencing the location of the information in the
filings. Lastly, Rule R8-60 specifies that the ten-year forecast and plan shall include the ten years next
succeeding the Septernber 1 filing date. Each utility should ensure that future annval reports include
a full response to each item of information required by the Commission’s IRP Rules.

Reserve Marging

The Public Staff noted in its filed cornments that in'the late 1970's and early 1980's, the
Commission generally found that a planning reserve margin of 20% was approptiate to assure
adequats electric service to North Carolina consumers. The Public Staff expressed concern that the
lower reserve margins reflected in the current IRP filings of CP&L, Duke and NC Power were
offered without adequate explanation or justification. It described the responses it received from
CP&L, Duke, and NC Power when it inquired about their respective reserve margin criteria. In brief,
CP&L’s response consisted of a 1995 Reliability Criteria Report; Duke’s response was that no formal
study was done and that it relied on its past experience; and NC Power’s response consisted of a 1994
study. All of the studies (or "experience") supported reserve margins in the 15%-18% range.

The Commission, while not previously requiring utilities to maintain a 20% reserve margin,
shares the Public Staff’s concern that more detailed discussion should be offered for the lower reserve
margins reflected in current IRP filings. The Commission concludes that the annual report due to be
filed by each utility on September 1, 1999 should contain a detailed explanation of the basis for, and
a justification for the adequacy and appropriateness of, the level of projected reserve margins for the
10-year pericd included in that IRP. In addition, each utility should similarly include such a detailed
explanation and justification in any future IRP which proposes a revision to its projected reserve
margins,

Further, the Commission notes that the reserve margins being forecast by CP&L, Duke and

NC Power indicate a much greater reliance upon off-system purchases and interconnections with
neighboring systems to meet unforeseen contingencies. Such a development is troubling in view of
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the electric industry restructuring that has taken place so far and remains under further consideration
in this State, Such restruchuing means greater reliance on a transmission system infrastructure which
was not specifically designed for such use. The Commission will closely monitor the situation in
future IRP reviews.

Transmission System Reliability

The Public Staff expressed concem in its filed comments that the utilities should discuss in
mor¢ detail the adequacy of their transmission systems. Given the uncertainty of transmission
reliability that would come with electric industry restructuring, such discussion now would probably
be more general than the Public Staff envisions because the subject matter is still a moving target.
The Commission is of the cpinion that the best way to address this issug is to require such a
discussion as a part of the written IRP filings due September 1, 1999,

Approval of TRPs

As indicated in earlier IRP dockets, the Commission is of the opinion that the IRP review is
intended to ensure that each utility is generally including all of the ¢onsiderations in its planning as
required by the Commission’s Rules; that each utility is generally utilizing state-of-the-art techniques
for its forecasting and planning activities; and that each utility has developed a reasonable analysns of
its long-range needs for expansion of generation capacity. Also, the Commission is of the opinion
that evaluations of individual DSM programs, certificates to construct new penerating plants ot
transmission lines, and individual purchased power contracts should be handled in separate dockets
from the IRP proceeding. Consistent with this view, it should be emphasized that inclusion of a DSM
program, proposed new penerating station, proposed new transmission line or purchased power
contract in the IRP does not constitute approval of such individual elements even if the IRP itself is
approved.

The Commission concludes that the current IRPs should be approved. No party has argued
that the IRP filed by any utility should be rejected. The Public Staff’s objections as to completeness
of the current IRP filings have been adequately addressed in the reply comments and supplemental
filings of the utilities, the informational presentation held in conjunction with this docket, and the
additional information ordered to be included in the utilities” next annual reports due to be filed
September 1, 1999.

IT IS, THEREFORE, ORDERED:
L That this Order shall be adopted as a part of the Commission’s current analysis and
plan for the expansion of facilities to meet the future requirements for electricity for North Carolina

pursuant to G.S. 62-110(c);

2. That the Integrated Resource Plans filed by CP&L, Duke, NC Power, and NCEMC
in this proceeding are hereby approved as hereinabove discussed;

3. That future filings by all utilities pursuant to NCUC Rules R8-60 and R8-61 shall

include a full response to each item of information required by the Rules; that all required iterns of
information shall be filed in the same docket designated for such IRP filings; that the filings shall
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incluede appropriate explanations for each item where the information requested is not available; and
that the filings shall include appropriate explanations referencing the location of information in the
filings where such information does not follow the same general order of presentation as contained
in the Rules;

4. That future filings by utilities pursuant to NCUC Rules R8-60 and R8-61 shall adhere
to the requirement that each ten-year forecast and plan consist of the ten years next succeeding the
annual September 1 filing date; and

5, That the filings due September 1, 1999, shall include a detailed explanation of the basis
for, and a justification for the adequacy and appropriateness of, the level of projected reserve margins
and a discussion of the adequacy of the respective utility's transmission system.

ISSUED BY ORDER OF THE COMMISSION.
This the_13th day of July, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

00129901

Commissioner Sam J. Ervin IV, whose term on the Commission began July 1, 1999, did not
participate,
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DOCKET NO. G-100, SUB 75
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement
G.S. 62-159 which Authorizes the Commission
to Provide Funding From the Proceeds of
General Obligation Bonds or Appropriations
for the Construction of Infeasible Natural Gas
Infrastructure Projects to Unserved Areas

ORDER ADOPTING
PRELIMINARY RULES

A . T

BY THE COMMISSION: Session Law 1998-132, the Clean Water and Natural Gas Critical
Needs Bond Act of 1998, autherized bonds for water and natural gas infrastructure. It includes G.S.
62-159, which authorizes the Utilities' Commission to provide funding through the proceeds of
general obligation bonds for the construction of natural gas facilities in unserved areas that would
otherwise not be economically feasible. It also requires the Commission to adopt rules to implement
the legislation. Voters approved issuance of $200 million in general obligation bonds for natural gas
expansion on November 3, 1998. On November 16, 1998, the Commission inittated this rulemaking
proceeding, published proposed Rules R6-90 through R6-94 for comments, and provided for public
notice.

In addition to the Public Staff, comments have been filed by the following, all of whom are
allowed to intervene as parties to this proceeding: North Carolina Natural Gas Corporation (NCNG);
Public Service Company of North Carolina, Inc. (PSNC); Piedmont Natural Gas Company, Inc.
(Piedmont); NUT North Carolina Gas (NUT); Frontier Energy, LLC (Frontier); Carolina Power and
Light Company (CP&L}; the Carolina Utility Customers Association, Inc. (CUCA); the Greenville
Utilities Commission and Bessemer City, Lexington, Monnoe, Rocky Mount, Shelby and Wilson (Gas
Cities); the Albemarle Regional Energy Authority, composed of Camden, Chowan, Currituck,
Pasquotank and Perquimans Counties and Edenton, Winfall, Hertford, and Elizabeth City (AREA);
and the North Carolina Rural Economic Development Center, Inc.

The Commission has carefully considered all comments filed in this docket. ‘This Order will
not try to summarize all comments presented, but will instead identify issues, briefly state the
positions taken, and explain the Commission's decision.

P 1 Rule R6-90 fication T

CUCA argues that proposed Rule R6-90(2) should be amended to prohibit any use of the
original, supplier refund-based expansion funds as long as money from the bonds is available. It
argues that the expansion funds place a substantially higher burden on individual ratepayers than the
bonds, that ratepayers should no longer be required to finance expansion since the public has provided
adequate funding for several years through the bond referendum, and that supplier refunds should be
returned to the ratepayers to reduce ratepayers' costs. The Public Staff believes that the legistature
intended the bond funds to supplement the expansion funds, and the Commission agrees. Session
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Law 1998-132 refers to the gas bonds as an "additional fundirg method." The Commission believes
that the expansion funds should be left in place and rejects CUCA's argument.

Proposed Rule R6-90(a) includes a definition of "project." CP&L proposes that the definition
for "project” be rewritten as follows:

all of the natural gas facilities, including but not limited to, transmission and
distribution lines, metering facilities, compressors, and all other facilities
necessary to extend natural gas service to an unserved area from the closest
existing natural gas'line capable of supplying the amount of natural gas necessary to
serve the area in question.

The Public Staff objects to CP&L's definition, pointing out that the closest line may not be the best
one to serve an area. NUI proposes to rewrite the definition of "project” to refer to the broad
definition of "costs" set out in Section 3(7) of the Session Law, The Public Staff agrees with NUI
that a project is more than just physical facilities but says that recovery of costs will depend on the
net present value analysis, rather than any definition of "project” in the Rule, and that the definition
of "costs” in the Session Law is too broad and includes some elements that apply only to water
projects, The Public Staff suggests this definition:

For purposes of these rules, a “project” is defined as all of the natural gas facilities,
including but not limited to, transmission and distribution lines, metering facilities, and
compressors, and all of the activities necessary to extend and provide natural gas
service to an unserved area that is eligible under the statutes for bond funding,

The Commission will adopt the Public Staff's definition above.

PSNC wants to add a number of other definitions to proposed Rule R6-90(a). It proposes
the following, which come from the expansion find rules:

(b) Definitions.

(1) Economically infeasible: The Project has a negative net present value.

(2) Net present value: The present value of expected future net cash inflows over the
usefl life of a Project minus the present value of net cash outflows.

(3) Project: The scope of the construction of facilities to extend service into unserved
areas.

(4) Unserved areas: Counties, cities or towns of which a high percentage is
unserved.

The Public Staff opposes importing the definitions into the new bond rules, in the interest of
maintaining flexibility and determining eligibility for bond funds case-by-case, rather than in advance.
The Commission will not add these definitions. Some, such as the definition of "net present value,"
are so basic as to add little guidance. The definition of "project" has already been discussed.
Experience has shown that "unserved areas" is a difficult term to define and is best left to
determination case-by-case.
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As pointed out in the order initiating this rulemaking proceeding, G.S. 62-159(2) includes
some puzzling language about franchises. It provides that the Commission may provide bond funding
"to either (i) an existing natural gas local distribution company or (i} a person or a gas district
awarded a new franchise..." The language could be interpreted as requiring all bond fund recipients
not already an LDC to get a franchise from the Utilities Commission. However, the statutes dealing
with cteation of regional natural gas districts, Article 28 of Chapter 160A, do not require gas districts
to get franchises from the Commission, and regional natural gas districts are specifically excluded
from the definition of "public utility” subject to the Commission's jurisdiction. The parties comment
at length on this issue, one way or the other. PSNC "believes that the appropriate reading of the
statute is to require such franchises” of all bond fund recipients. AREA argues against gas districts
having to get a franchise and submits an affidavit from Representative William Owens, who worked
on the gas bond legislation, to the effect that he never intended to require gas districts to get a
franchise. The Public Staff does not believe that the General Assembly ever intended to require a gas
district to get a franchise and says that a technical amendment to ¢larify this will be proposed during
the current General Assembly session, Gas Cities argue that although the phrase "awarded a new
franchise" follows "gas district,” it was meant to apply only to "person” and gas districts shouldn't
have to get a franchise. The Conmission has concluded that it will write these Rules to the effect that
a gas district does not have to get a franchise from the Commission. Although the Public Staff states
that a technical amendment clarifying the language of G.8. 62-159(a) to read "a person awarded a
new franchise or a gas district" will be introduced in the current General Assembly, the Commission
concludes that, even without the technical amendment, it is reasonable to interpret the relevant
statutes as not requiring a gas district to get a franchise from the Commission. The requirement of
a franchise is fundamental, and such a fundamental requirement, if intended, would undoubtedly have
been addressed in Article 28 of Chapter 160A. Since the requirement is not found there, the
Commission will not read it into the indirect language of G.8. 62-159(z). Further, G.S. 62-159(c),
which provides for giving a new exclusive franchise to persons obtaining bend funds, specifically
provides, "This subsection does not apply to gas distriets..." The Commission will write all these
Rules as if 62-159(a)(ii) read "a person awarded a new franchise or a gas district..."

Gas Cities present a related issue. They argue that the Commission should "expressly include
municipalities as among the potential applicants” for bond funds. Gas Cities argue- that some
municipalities providing gas service are located near unserved areas and that municipalities have
authority to serve beyond city limits, despité an LDC franchise. The Public Staff would not mention
municipalifies in the Rules, arguing that the General Assembly specifically mentioned gas districts but
didn't mention municipalities at all, that bonds were not intended for areas adjacent to existing
municipal systems, and that the issue can be dealt with case-by-case. The Commission will-not
include municipalities in these Rules as possible recipients of gas bond finds. There is no specific
reference to "municipalities” in the bond fund legislation. Although there are references to "local
govemment agencies" and "public entities" in other parts of the Session Law, Section 6(b) of the
Session Law provides that proceeds of natural gas bonds "may be used in accordance with G.S. 62-
159 or may be distributed in accordance with the provisions of legislation enacted by the General
Assembly in 1998 or later..." Thus, for present purposes, the key language is that in G.S 62-159(g),
which gives the Commission authority to approve use of bond funds for natural gas projects. The
Gas Cities argue that they are included in G.S. 62-159(a} as a "person”; however, this argument has
a flaw. As indicated above, the Commission concludes that the phrase "awarded a new franchise"
applies to "persons.” The Gas Cities themselves argued this interpretation. Now, however, the Gas
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Cities argue that a municipality, although a "person" under G.8. §2-159, should nonetheless not have
to get a franchise from the Commission. The Commission agrees that municipalities are not required
to get franchises from the Commission, but the Commission interprets this as meaning that a
municipality would therefore not be a "person awarded a new franchise" under G.S 62-159 and would
therefore not be eligible for bond funds. G.S. 62-2(a)(%), which declares the policy of the State with
respect to the extension of natural gas facilities, provides for creation of natural gas expansion funds
"for natural gas local distribution companies or gas districts" to be administered by the Utilities
Commission. Interpreting these statutes, the Commission concludes that municipalities were not
meant to be recipients of the bond funds pursuant to G.S 62-159.

Proposed Rule R6-90(b) sets out what an application to use bond funds must include. The
Public Staff wants to add a new paragraph as follows:

(2) Details about any special permitting that may be required, such as from the
National Park Service, the National Forest Service, the Federal Energy Regulatory
Commission or the Army.Corp of Engineers, and a statement as to how much time
the permitting/licensing is likely to take;

Experience with expansion fund projects indicate that this would be relevant and helpful information,
and the Commission will include it.

NUI questions why application requirements (b)(3), (5), (6), and (8) are included. The Public
Staff cornments that all of this information is needed based on past experience, especially with
competing applications, and that the use of bond funds requires a high level of information. The
Public Stafl hias adequately justified the requirements, and the Commission will leave the requirements
in the Rule.

NCNG wants several of the application requirements to be made much more specific. For
example, it argues that the requirement of "plans for obtaining capacity" should specify the types of
capacity — fimm, interruptible, or storage; that the analysis of potential "volumes” should list peak day,
annual and average day volumes; that the "probable conversions from other fuels" should be more
specific; and that the required "engineering study" should be documented or otherwise substantiated.
NCNG argues that all this is needed to assist the Commission in- weighing competing applications and
making well-informed decisions. The Public Staff does not oppose greater detail, but would
“encourage” applicants to provide more detail rather than amend the Rules. Frontier objects to
requiring greater detail about capacity, arguing that this would discriminate against applicants who
do not already hold capacity. Frontier argues that the present market provides a great deal of
flexibility and security and that applicants shouldn't be required to lock in too soon. The Commission
will leave the requirements as proposed, Greater detail would of course be considered in weighing
an application, but the requirements will remain as proposed.

CP&L also wants to expand on the application requirements. It wants applicants to submit
a "comprehensive strategy" for providing service in all of the unserved areas sutrounding the area that
a particular project would serve. Piedmont makes a similar suggestion. The Public Staff doesn't
believe that'a comprehensive strategy should be required. The Commission agrees with the Public
Staff. Although some explanation:of possible service to surrounding areas, if included, might be
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considered in weighing an application, the statutes allow an applicant to choose the area it proposes
to serve, and no strategy for other, surrounding areas will be required.

Proposed Rule R6-90(c) provides that for projects in counties where no LDC lias an exclusive
franchise, i.e., "use-it-or-lose-it" counties, a person, including an existing LDC, that is or would
become a public utility under Chapter 62 by constructing, owning or operating natural gas facilities
must file an application for a franchise as well as an application to use bond funds. NCNG would add
language to recognize that an existing LDC may be able to expand into an unserved area by a
contiguous extension, without getting a new franchise. The Public Staff responds that the "orderly
administration of bond funds will be promoted" by requiring a new certificate, and the Commission
agrees. G.S. 62-159(c) provides that for bond fund projects in counties "affected by the loss of
exclusive franchise rights..., the Commission may conclude that the public interest requires that the
person obtaining the franchise or funding...be given an exclusive franchise and that the existing
franchise be canceled." The proposed Rule is consistent with this language. Further, the Commission
notes that in its own "use-it-or-lose-it" proceeding, Docket No, G-21, Sub 373, NCNG asked that
it immediately be given a new exclusive franchise to any counties where its exclusive franchise rights
were taken away. NCNG was not willing to rely on a contiguous extension claim in its own
proceeding,

CP&L wants the Commission to require all applicants either to use the same gas prices in their
NPV analysis, so the Commission can "compare competing projects on an equal basis," or at least
to "fully describe the basis for their sales projections and the prices assumed in their analyses.”
NCNG wants guidelines to ensure that NPV calculations are comparable. Frontier also says a generic
NPV analysis format would be helpfill. The Public Staff recognizes that differing NPV assumptions
make comparisons difficult but says that the best way to deal with it is to direct how NPV studies
should be filed, rather than to amend the proposed Rule. The Commission will not amend the Rules
along these lines, but will solicit further input from the parties, as discussed below.

CP&L says applicants should be allowed to protect confidential information. The Public Staff
agrees but sees no reason to address this in the Rules. The Commission also agrees that confidential
information shiould be protected; however, the Commission frequently handles confidential filings and
can do so in this context as well, without specifically amending the present Rules.

Proposed Rule R6-90(d) provides for recipients of bond funds subject to regulation as a public
utility to file for approval of its financing "in accordance with G.S. 62-160 through G.S. 62-171 and
Rule RI-16." NUI wants to change the phrase "in accordance with" to "to the extent required by."
The Public Staff agrees. The Commission will change the phrase.

Propose le R§-61 roval jec the Use of Bond Fund

NCNG says that the factors for the Commission to consider in approving an application, listed
in proposed Rule R6-91(b), should be expanded to include the number of anticipated customers by
class and the source of company-supplied funding, NCNG argues that this will assist the Commission
in weighing competing applications and making well-informed decisions. CP&L wants the
Commission to also consider whether a project could be expanded to serve growth in the surrounding
area. The Public Staff agrees that anticipated customers should be listed by class. As to the other
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factors, the Public Staff says that they may be valid considerations but do not need to be listed in the
Rule. The Commission agrees with the Public Staff.

Proposed Rule R6-91(c) provides that the Commission's order approving a praject "shall
specifically find the negative NPV of the.approved project...” NCNG says that-the specific findings
for the Commission to make should be expanded to include the total cost of the project, the rates to
be charged, whether the project will lead to growth, and whether the project will strengthen a
transtnission or distribution system. The Public Staff says that these might or might not be relevant
findings, but that they don't need to be listed in the Rule, The Commission agrees. Each order will
have to stand'on its own and will be based on the evidence received and the issues presented in each
application proceeding.

PSNC wants to add the following language, similar to language in the expansion fund rules,
to proposed Rule R6-91{(c):

To the extent the Commission’s order approving a Project is based on different
assumptions, including design, projected load, or amount or sources of funding, than
those used by the applicant in its request for approval, the applicant shall have the
right not to proceed with the Project or to invest its funds in the same, and no use
may be made of the bond funds on such project absent further order of the
Commission.

The Public Staff objects that an applicant should have to justify a refusal to proceed, rather than have
an automatic "out" in the rule. The Commission agrees with the Public Staff.

] - i ement; i

PSNC wants to add the following language, similar to language in the expansion fund rules,
to proposed Rule R6-92(a):

The applicant shall not be required to commence or continue construction of any
Project if it appears that the funds available from the general obligation bonds will be
inadequate to complete construction.

The Public Staff objects that the authority to decide if a project should be discontinued should remain
with the Commission since discontinuation of a project could lead to the waste of general obligation
bonds of the State and an applicant shouldn't have such a right. The Commission agrees with the
Public Staff.

Proposed Rule R6-92(b) allows requests for reimbursement "not more often than once a
month" during construction. NCNG says that the requests should be made quarterly. "If an applicant
is unable to operate for three months without reimbursement, the applicant probably lacks the
financial strength to undertake a natural gas expansion project." The Public Staff sees no reason for
the change and neither does the Commission. IFNCNG or any other recipient of bond funds wishes
to make requests for reimbursement quarterly rather than monthly, it may do so under the Rule as
proposed.
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Proposed Rule R6-92(b) provides for periedic reimbursements during construction of 75%
of expenditures. CP&L and NUI want the periodic reimbursements to be 100%, unless the costs
associated with delayed payments are recovered. The Public Staff says that 75% reimbursement is
preferable since it requires the applicant to invest its own money up front, making it Iess likely that
the project will be abandoned. The full negative NPV is paid at the final accounting, including the
cost of delayed payments. The Commission sees no reason to change the proposed Rule.

Proposed Rule R6-92(c) provides that if a request for reimbursement is inadequate or if it
raises issues of fact, the Commission "shall set the matter for hearing or otherwise resolve any
fssues...." CP&L says the Commission should have discretion on whether to conduct a hearing. The
Commissicn concludes that the proposed Rule already provides for such discretion if issues can be
resolved without a hearing.

£ KO- £po

The Public Staff says that reporting on use of bond funds will need to be far more detailed
than the present expansion fund reports and that it will propose formats and additional reporting
requirements for proposed Rule R6-93 within the next several months. These will likely include a
requirement for “as-built” drawings and other information to determine whether a project is built as
proposed. Frontier expresses the general concern that reporting requirements not become too
burdensome. The Commission will await the Public Staff"s reporting proposals and will act on them
when filed.

The Public Staff wants the following substituted for the present proposed Rule R6-93{e):

The Commission shall provide quarterly reports on the expenditure of moneys from
the Natural Gas Bonds Fund to the Joint Legislative Commission on Governmental
Operations, the Chairs of the Senate and House of Representatives Appropriations
Comumittees, and the Fiscal Research Division of the General Assembly.

Such reports ate required by the legislation authorizing the gas bonds, and the Commission agrees
that the Rules should mirror the requirements of the legislation. The Public Staff is working on the
format of such reports, with the assistance of the State Budget Office, and will provide these to the
Commission for approval.

G.S. 62-159(b) provides that if a project is determined by the Commission to have become
economically feasible, the Commission shall require the recipient of bond funding to remit
"appropriate finds related to the project, and the Commission may order those funds to be retumed
with interest in a reasonable amount to be determined by the Commission." Piedmont, Frontier,
NCNG, and CP&L all express concerns about the return of bond funds when a project becomes
"feasible" and how feasibility will be determined. Piedmont expresses the following concerns: neither
the statute nor the proposed rules explain what is meant by "appropriate funds” or when or how
those funds must be returned; neither provides guidance on the rate of interest, the date on which
interest begins or whether interest is simple or compound; neither provides guidance as to how the
NPV will be computed at this future date; the fact that the project sponsor may be required to refund
some unknown amount with an unknown rate of interest for an unknown period of time may make
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it impossible for the project sponsor to raise the money that it must provide to construct the project
in the first place; and the potential obligation to remit funds to the State may prevent the granting of
a first priority lien. CP&L says that the interest rate shouldn't exceed the rate on the bonds and that
interest shouldn't begin until feasibility is achieved. The Public Staff acknowledges "valid concerns”
but recommends that the Commission not act at this time. The Commission acknowledges the
concerns about the statutory language on buy-back and the need for clarification. Still, it is the
Commission's understanding that the State Treasurer is presently considering whether the gas bonds
can be issued as tax-exempt or taxable bonds and that the buy-back provisions impact this decision.
The Commission will await progress on the tax issues before deciding how to proceed on the buy-
back issues. Parties may want to discuss buy-back guidelines, as hereinafter provided. In the
meanwhile, the Commission will simply track the language of the statute in the Rules.

roposed -04 counting and Ratemaki r Repulated Recipie

NUI wants to add "except to the extent such funds have been remitted by the company
pursuant to order of the Commission" to proposed Rule R6-94(a) and (b) to recognize that project
facilities may be put in rate base if the bond funding is paid back. The Public Staff does not object.
The Commission will add the phrase since it is based on language in G.S. 62-159(b).

Finally, the Public Staff notes that whatever Rules are adopted herein may need to be changed
based on subsequent events, such as the tax issues being considered by the Treasurer or technical
comrections proposed in the current General Assembly. In the meanwhile, the Public Staff offers
suggestions as to further steps the Commission might undertake, For example, the Public Staff
suggests that it would be helpful to pet some idea of how much interest there is in using bond funds
and where. The Public Staff suggests that interested persons be given 60 days to file non-binding
statements of interest, to include the scope of potential projects (tumber of counties and customers)
and a rough estimate of costs and NPVs. The Public Staff also suggests "a process in the nature of
a workshop in which all interested parties could participate to determine the most appropriate way
to proceed." CP&L questions the value of any preliminary statements of interest. Frontier and
AREA are willing to participate in a workshop. NCNG wants the Commission to act "deliberately"
before finalizing any Rules. CUCA, on the other hand, wants the Commission to proceed
"expeditiously” to adopt Rules now.

These Rules may require reconsideration, and the Rules adopted herein will be regarded as
preliminary, pending further Commission order. There seems to be an advantage in getting interested
persons, both parties to this proceeding and non-parties, to file brief, non-binding statements of
interest within 30 days. These need only identify the person interested in using bond funds and the
area the proposed gas facilities would serve. It is probably unrealistic to expect much more detail so
soon. The statements will not be considered binding, but everyone is urged to file a statement as it
will help the Commission and the State Treasurer in deciding how to proceed. At least two matters
need further consideration: the NPV guidelines discussed above and the timing of application filings.
How should the Commission receive applications to use bond funds? Would it be advantageous to
set a deadline, which would help present competing applications together, or should the Commission
wait for applications to be filed as the applicants are ready? The Commission sees benefits in the
Public Staff's recommendation for parties to meet in an informal workshop to consider these and
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other matters that need clarification and to report back. The Commission will then consider any
recommendations or get firther comments on disputed issues.

IT 1S, THEREFORE, ORDERED as follows:

1. That the Commission hereby adopts the Rules attached hereto as Appendix A, as
preliminary rules, pending further order of the Commission;

2. That interested persons are requested to file within 30 days brief, non-binding
statements of interest in using natural gas bond funds, identifying the person interested in using bond
funds and the area the proposed gas facilities would serve, and that notice of this request shall be
given by mailing a copy of this Order to all natural gas LDCs franchised in North Carolina, to all
persons on the natural gas mailing list of the Chief Clerk of the Commission, to the economic
development officers of all North Carolina counties unserved by natural gas, and to additional
interested persons suggested to the Chief Clerk by Commission Staff or requesting information about
this proceeding from the Chief Clerk, and by placing a copy of this Order on the Commission's web
site; and

3. That the Public Staff shall take the initiative to convene a workshop of interested
parties to discuss the matters cited above and other matters relating to use of bond funds that need
clarification and to make recommendations to the Commission, all within 45 days from the date of
this Order.

ISSUED BY ORDER OF THE COMMISSION.
This the _8th _ day of March, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

SM0EM.0I

Appendix A
ARTICLE 13

ADDITIONAL FUNDING FOR NATURAL GAS EXPANSION
RULE R6-90. Application Process.

(a)  The purpose of these Rules is to implement G.S. 62-2(a)(9) and G.S. 62-159 by
providing a process pursuant to which funding from the proceeds of the general obligation natural
gas bonds approved by referendum in November 1998 can be made available to (i) existing North
Carolina local distribution companies (LDCs) or (ii) a person awarded a new franchise or a regional
gas district for the construction of natural gas facilities in unserved areas that would otherwise not
be economically feasible to construct (hereinafter collectively referred to as “eligible recipients” or
“applicants”). For purposes of these Rules, a “project” is defined as all of the natural gas facilities,
including but not limited to, transmission and distribution lines, metering facilities, and compressors,
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and all of the activities necessary to extend and provide natural gas service to an unserved area that
is eligible under the statutes for funding from the natural gas bonds.

(b)  For projects involving a county or counties for which an existing LDC has the
exclusive franchise, only the existing LDC or a regional gas district may file an application for
approval to use natural gas bond funds pursuant to G.S. 62-159 and this Rule. An application for
approval to use bond funds shall contain the following information:

(1) A precise geographic description, a map or maps of the area(s)
proposed to be served, a detailed description of the proposed physical
facilities, including their projected operating parameters and
characteristics, the arrangements that have been or are proposed to be
made to obtain rights-of-way and plans for obtaining capacity to
supply the projected demand;

(2)  Details about any special permitting or licensing that may be required,
such as from the National Park Service, the National Forest Service,
the Federal Energy Regulatory Commission or the Army Corp of
Engineers, and a statement as to how much time the permitting or
licensing is likely to take;

(3) A market study, including an analysis of potential customers and
volumes, probable conversions from other fuels, and projected growth
resulting from population growth and economic development;

(9 Anengineering study that includes the proposed design of the system
(including a pipe network flow analysis), routing (including a review
of planned or proposed state highway improvements), and
construction cost estimates;

(5) A netpresent value (NPV) analysis conducted in a generally aceepted
manner that provides support for the amount of natural gas bond
funding requested in the eligible recipient’s application;

{6) A demonstration of the applicant’s technical, operational, and financial
management capabilities that will ensure the successful and safe
construction and operation of the project;

¥)] A financing plan for the feasible part of the project that includes the
amounts, sources, and costs for common equity, debt, and/or other
types of financing;

(8) The estimated beginning and ending dates of the proposed
construction, including the date service to one or more customers is
proposed to begin, specific itemized construction budgets and a
timetable for disbursements from the bond fund; and

(9) A schedule or schedules of proposed rates,

(c)  For projects involving a county or counties for which no LDC has an exclusive
franchise, a person, including an existing L.DC, that is or would become a public utility under G.S.,
Chapter 62 by constructing, owning or operating the proposed natural gas facilities, must file an
application for a certificate of public convenience and necessity pursuant to G.S. 62-110 and an
application for approval to use natural gas bond funds pursuant to G.S. 62-159. For such projects,
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aregional gas district must file an application for approval to use natural gas bond funds pursuant to
G.S. 62-159. Applications for approval to use bond funds must include the information required by
subsection (b) of this Rule.

(d)  If not otherwise addressed in its application, an eligible recipient that is or would
become subject to regulation as a public utility if its application were granted, shall file for approval
of its proposed financing for the feasible portion of an approved project to the extent required by G.S.
62-160 through G.S. 62-171 and Commission Rule R1-16.

{e) A regional gas district proposing to use revenue bonds to finance the feasible portion
of a project for which bond funds have been approved shall file for a certificate of convenience and
necessity in accordance with G.S. 159-95.

RULE R6-91. Approval of Prajects and Use of Natural Gas Bond Funds.

(a)  Eligible recipients applying for bond funds pursuant to Commission Rule R6-90 shall
publish a notice of the application at the direction of and in a form approved by the Commission.

(b)  The Commission shall consider the following in determining whether to approve the
use of bond fimds: the scope of the proposed project, including the number of unserved counties and
the number of anticipated customers by class that would be served; the total cost of the proposed
project; the extent to which the proposed project is feasible; and other relevant factors affecting the
public interest,

(¢  The Commission shall enter an order approving or denying the use of natural gas bond
funds on a project-specific basts. Natural gas bond funds shall be used only pursuant te an order of
the Commission after a public hearing. Such an order shall specifically find the negative NPV of the
approved project and shall limit the bond funding pursuant to G.8. 62-159 to that negative NPV.

(d)  As soon as practicable after an order approving funding of a project becomes final,
the Commission shall notify the State Treasurer of such approval and the ameunt of bond funding that
has been approved.

(e)  If construction has not begun on a project for which bond funding has been approved
within one year after the date on which the order granting approval became final, the Commission
shall require the recipient to show cause why the approval should not be rescinded; why its franchise
should not be revoked, if appropriate; and why it should not be required to reimburse bond monies
paid to it, if any,

RULE R6-92. Disbursements and Final Accounting.
(a)  Monies from bond funds shall be disbursed only to an eligible recipient awarded the
right to use bond funds and only as ordered by the Commission. All disbursements shall be used

solely for the specific project for which they were approved. A project for which bond funding has
been approved must be constructed as proposed unless the eligible recipient awarded the bond
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funding petitions the Commission to make medifications to the project and the Commission finds that
the public interest requires that modifications be made.

(b)  Disbursements shall be in the form of reimbursements for actual amounts paid by an
eligible recipient awarded the right to use bond funds for an approved project, Eligible recipients
awarded the right to use bond funds shall submit requests for reimbursement not more often than
once amonth. Such requests shall specify the work performed on and the materials and equipment
delivered to the approved project during the period covered by the request for reimbursement and
shall be accompanied by the Project Status Report described in Commission Rule R6-93. Requests
also shall contain a certification that the amounts sought by the eligible recipient awarded the right
to use bond funds have been paid for work completed on and materials and equipment provided to
the approved project. The maximum amount of each reimbursement shall be 75% of total
expenditures during the period covered by the request. Cumulative reimbursements for an approved
project shall never exceed the approved negative NPV.

(c)  Ifthe request for disbursement complies with these Rules and the Commission order
approving the use of bond funds, the request shall not be subject to any further proceedings or orders
and shall be paid as promptly as possible. If the request is not in compliance or if the request raises
issues of material fact as to whether such a disbursement is appropriate, the Commission shall set the
matter for hearing or otherwise resolve any issues as to the appropriateness of the disbursement.

(d)  Within three years from the date of a final Commission order approving a project and
use of bond funds, the recipient shali file a final accounting showing the actual expenditures to date,
disbursements to date, the negative NPV determined by the Commission, and the balance of funds
requested to be disbursed, if any. This information shall be provided in formats approved by the
Commission. Unless the Commission specifically finds that good cause has been shown, no
disbursernent will be approved afier the final accounting is approved by the Commission, If the total
amount of the approved negative NPV has not been disbursed by the time the final accounting is
approved, the Commission shall, upon motion by recipient awarded the right to use bond funds and
notice to all parties, approve a further disbursement up to the lesser of the approved negative NPV
or the actual expenditures to date,

RULE R6-93. Reports.

(a) Each elipible recipient awarded the right to use bond funds shall file a Project Status
Report in the format approved by the Commission for each approved project with each request for
reimbursement, or at least quarterly. This report shall contain four separate sections: (1) budgeted
versus actual cost data; (2) comstruction cost summary; (3) summary of construction cost
reimbursements already received; and (4) current reimbursement requested. To the extent
extraordinary delays have occurred, a report on such delays and expected progress shall be included
in this report.

) Recipients of bond fimds, if subject to the biennial reporting requirement in G.S, 62-
364, shall provide customer and construction cost information on projects for which use of bond
funds has been approved in their Biennial Expansion Repotts filed every two years pursuant to G.S.
62-36A. Recipients not subject to the reporting requirement in G.S. 62-36A shall provide customer
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d construction cost information on projects for which use of bond funds has been approved every
0 years in a report filed at the same time as the Biennial Expansion Reports, beginning with the first
te date of those reports following approval of the use of bond funds for a project.

(¢}  The Commission shall use the information provided by subsection (b} of this Rule to
terrnine whether an investigation is warranted to determine if a project for which use of bond funds
5 been approved has become economically feasible. If the Commission finds that a project has
come economically feasible, the Commission shall require the recipient of the bond funds to remit
the Commission appropriate funds related to the approved project, and the Commission may order
ase funds to be retumed with interest in a reasonable amount to be determined by the Commission
d deposited with the State Treasurer.

(d) Ifaregional gas district wishes to sell or otherwise dispose of facilities financed with
md funds received pursuant to G.S. 62-159, it must first notify the Commission, which shall
termine at that time the method of repayment or accounting for those funds.

(¢)  The Commissicn shall provide quarterly reports on the expenditure of moneys from
3 Nitural Gas Bonds Fund to the Joint Legislative Commission on Governmental Operations, the
12irs of the Senate and House of Representatives Appropriations Committees, and the Fiscal
ssearch Division of the General Assembly,

JLE R6-94, Accounting and Ratemaking for Regulated Recipients.

(a)  The gas plant accounts for recipients of bond funds regulated by the Commission shall
reduced by the amount of bond funds utilized to construct such plant, except to the extent such
nds have been remitted by the company pursuant to order of the Commission.

(b)  No depreciation expense on the portion of the plant cost financed by disbursements
"bond funds shall be included in the cost of service of recipients regulated by the Commission,
ccept to the extent such funds have been remitted by the company pursuant to order of the
ymnmission.

DOCKET NO. G-100, SUB 75
3iFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
lemaking Proceeding to Implement )]
8. 62-159 which Authorizes the Commission ) ORDER ADOPTING GUIDELINES,
Provide Funding From the Proceeds of ) AMENDING COMMISSION RULES,
:neral Obligation Bonds or Appropriations ) AND CALLING FOR WORKSHOP
r the Construction of Infeasible Natural Gas )
frastructure Projects to Unserved Areas )
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BY THE COMMISSION: Session Law 1998-132, the Clean Water and Natural Gas Criti
Needs Bond Act of 1998, authorized bonds for water and natural gas infrastructure. It includes G
G2-159, which authorizes the Utilities Commission to provide funding through the proceeds
general obligation bonds for the construction of natural gas facilities in unserved areas that wot
otherwise not be economically feasible. It also requires the Commission to adopt rules to implem
the legislation. Voters approved issuance of $200 million in general obligation bonds for natural
expansion on November 3, 1998.

On November 16, 1998, the Commission initiated this rulemaking proceeding, On March
1999, the Commission issued its Order Adopting Preliminary Rules in this docket. The Marcl
Order adopted Rules R6-90 through R6-94 for implementing G.S. 62-159, provided for parties
hold a workshop on certain issues that needed further clarification, and asked the Public Staff to {
a report and recommendations following the workshop. That report was filed on June 16, 1999

option of Guideli t t Value Analysi

One of the matters identified as needing further clarification was guidelines for net prest
value (NPV) analysis. G.S. 62-159 provides that in administering the general obligation bonds ;
natural gas expansion, the Commission

shall employ the net present value method of analysis on a project specific basis. Only
those projects with a negative net present value shall be determined fo be
economically infeasible for the company, person, or gas district to construct. Inno
event shall the Commission provide funding under this section of an amount greater
than the negative net present value of any proposed project as determined by the
Commission.

Commission Rule R6-90(b) requires that applications to use bond funds shall include "A net pres:
value (NPV) analysis conducted in a generally accepted manner that provides support for the amot
of natural pas bond funding requested..." Commission Rule R6-91(c) provides that the Commissio
order approving a project "shall specifically find the negative NPV of the approved project and sh
limit the bond funding pursuant to G.S. 62-159 to that negative NPV." The Commission's Marc]
Order recognized that the Commission may sometimes have to choose between competing propos
for the same unserved area and that it would need to compare such competing proposals on an eq
basis. The Commission therefore provided for a workshop to get input from the parties on guidelit
for NPV analysis.

In the June 16 report, the Public Staff stated that there was "a substantial amount
agreement about the guidelines and an acknowledgment by all that if an applicant varied from 1
guidelines, a detailed explanation of why such a variatien is appropriate should accompany 1
application.” The Commission commends the Public Staff and other parties for their efforts duri
the workshop. Their agreement should preatly facilitate the Commission’s administration of G.S. ¢
159. The NPV guidelines agreed upon are attached hereto as Appendix A, and the Commissi
adopts them for purposes of administering G.S. 62-159 and the related Commission Rules. A
application that varies from the guidelines must include a detailed explanation of why such a variati
is appropriate.
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Amendment of Commission Rul

A second matter discussed during the workshop was how to coordinate the application
process so that competing applications could be presehted and considered together. Again, there was
substantial agreement. The Public Staff reported-as follows:

The parties generally agreed that the process should be application driven, not
driven by pre-established deadlines. The approach for applications involving a county
or counties for which the applicant does not have an exclusive franchise generally
agreed to is as follows:

(1) A potential applicant would be required to file a letter of infent 30 days
before it intended to file an application for a certificate of public
convenience and necessity and to use bond money. No letter of intent
would be necessary if the applicant has the exclusive franchise for the
county or counties proposed to be served.

(2) The Commission would issue an order as soon as possible establishing a
deadline for competing letters of intent, This deadline typically would be 30
days from the date of the Commission's order, and the order would be sent
to the Commission's natural gas service list and all other interested parties.

{(3) Upon the expiration of the deadline, a filing deadline for all applications that
include one or more of the same counties would be set. Sixty days was
generally considered a long enough period for the filing of applications, but
the Commission-could shorten it or lengthen it-as appropriate.

(4) After one or more applications were filed, the Commission would set the
application or applications for hearing, consolidate them if appropriate, and
establish a procedural schedule.

The parties were in general agreement that every effort should be made to limit
the potential for an applicant to manipulate the process in its favor. To this end, the
Public Staff recommends that the Commission require applications to be as accurate as
possible, particularly the estimates used in the calcutation of a project's negative NPV.

In addition, because there are (a) time limitations on the use of bonds after their
issuance, (b) budget constraints on bond issuances, and {(c) negative effects of changes
in bond awards on the quarterly reports required of the Commission to various
government bodies, more accurate estimates of costs and revenues (e.g., construction
costs based on actual bids, substantial progress toward obtaining rights-of-way and
permits) are necessary than have been required for expansmn fund projects.
Amendments should be discouraged.

Because of the expense involved, however, actual construction bids and the like
should not be required in cases involving competing applications during the initial stage.
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A preliminary award of a certificate. and bond meney should be made, and the winner
should then be required to refine estimates and get final approval of the amount of bond
money to be awarded. If significant changes to the project or to the negative NPV were
made, the Commission could reopen the preliminary award to reconsider its decision.
Once a final negative NPV was approved, the Treasurer's office could sell the required
amount of bonds during the time it would take for construction contracts to be awarded,
rights-of-way and permits to be obtained, and all other pre-construction activities
finalized.

The Public Staff recommended that the Commission amend its Rules accordingly. The
Commission has incorporated these recommendations into Rule R6-90. The Commission finds it
appropriate fo require letters of intent both when there is an exclusive franchise to the unserved area
and when there is not, since even an application from a public utility with an exclusive franchise may
face a competing application from a natural gas disirict, and the purpose of the letter of intent is to
group competing applications together for consideration. The Commission has also made some
editing changes, for clarification, to Rule R6-90, and amended Rule R6-90 is attached hereto as
Appendix B.

Second Workshop

Certain matters relating to implementation of G.S. 62-159 still require clarification. The first
such matter is the buyback provision. G.S. 62-159(b) provides

If at any time a project is-determined by -the Commission to have become economically
feasible, the Commission shall require the recipient of funding to remit to the
Commission appropriate funds related to the project, and the Commission may order
those funds to be returned with interest in a reasonable amount to be determined by the
Commission.

At the time of the March 8 Order, the Commission noted numerous concerns that had been raised as
to the buyback provision. However, the Commission also noted uncertainty as to whether the bonds
would be issued as taxable or tax-exempt, and (since this matter is related to the buyback) the
Commission took no action. It now appears that the bonds will be issued as taxable bonds. It is
therefore appropriate and necessary to proceed with clarification of how the buyback provision will
be implemented. The first workshop was successful in dealing with the issues under consideration,
and the Commission believes it best to call upon the parties to conduct a second workshop to discuss
and make recommendations as to issues related to the buyback provision. Piedmont raised a related
issue in its earlier comments, namely the priority of claims against a project funded in part with
natural gas bonds. This issue should also be discussed in the second workshop.

Finally, the June 16 report stated that reports by recipients to the Commission on the use of the
natural gas bond funds will need to be more detailed than the reports currently required for use of
natural gas expansion funds and that, pursuant to statute, the Commission itself will bave to make a
number of quarterly reports on expenditure of bond fimds. The Public Staff suggested that it propose
reporting requirements and formats which would be discussed at the second workshop. The
Commission agrees and urges the parties to consider this matter as well.
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IT IS, THEREFORE, ORDERED as follows:

1. That the Commission hereby adopts the NPV guidelines attached hereto as Appendix
A for purposes of administering G.S. 62-159 and the related Commission Rules and that any
application that varies from the guidelines must include a detailed explanation of why such a variation
is appropriate;

2. That the Commission hereby amends Commission Rule R6-90 to read as set forth in
Appendix B attached hereto; and

3. That the Public Staff shall take the initiative to convene a second workshop of
interested parties to discuss the matters cited above and any other matters relating to use of natural
gas bond funds that need clarification and to make recommendations to the Commission, all within
75 days from the date of this Order.

ISSUED BY ORDER OF THE COMMISSION.
This the _4th__ day of August, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

13080299.04

Commissioner Judy Hunt filed a concurring opinien.
Commissioner Ervin did not participate.

Docket No. G-100, Sub 75
Commissioner Judy Hunt, Concurring:

While I agree with the part of the order amending rules and requiring wotkshop, I am skeptical
of the net present value analysis. My past concerns about NPV validity have been expressed in the
gas expansion fund dockets. As the Commission endeavors to fairly allocate the gas bond money,
the negative net present value analysis is equally significant, if not more so. I believe the strength of
the Commission's decisions could be enhanced by NPV analysis from outside, independent sources.

s\ Judy Hunt ‘
Commissioner Judy Hunt
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Appendix A

Guidelines for Net Present Value Studies
Filed in Support of Applications for Gas Bond Funds
Docket No. G-100, Sub 75

Studies should te prepared for a 40-year period.
The discount rate should be computed on a net of income taxes basis.

For a utility company, the discount rate should reflect the weighted -cost of capital as
approved by the Cornmission in the company' s last general rate case. For other entities, the
discount rate should reflect the weighted cost of capital that results from the financing plan
for the feasible part of the project in accordance with Rule R6-90(¢)(7). The same discount
rate should be used for each year of the 40-year period and encompass gl security issuances
for each type of financing regardless of when they are executed. The financing plan for the
feasible portion should specify each type of financing; debt (short-, medium-, and long-term);
preferred stock; common equity; and other types of financing - please specify. For each type
of financing, each individual security that has been or is anticipated to be issued should be
clearly identified by: date of issnance; amount; cost rate(s); source(s) of funds such as
underwriter, bank, government, taxpayers, and/or other - please specify; debt or preferred
stock rating by a rating agency or private service; provisions for sinking funds, call, etc.;
amortization schedule; and other relevant features.

Periodic cash flows should be discounted based on the assumption that they occur at the mid-
point of the period.

Interest expense and other financing costs should not be reflected as a cash flow item. Instead,
the cost of debt and other financing costs should be reflected as an element in the computation
of the discount rate,

The effects of inflation should be incorporated in the determination of all cash flows.

The inflation rate applicable to all cash flow items should represent a forecasted long-term
inflation rate.

The timing for receipt of the gas bond proceeds by the applicant should be reflected in the study
in accordance with the provisions of Rule R6-92.

Interstate pipeline capacity and storage charges should, for applicants that do not presently
have a Commission-approved fixed gas cost true-up mechanism, represent the incremental

, costs that the applicant expects to incur as the direct result of the project. If an applicant that
presently has a Commission-approved fixed gas cost true-up mechanism elects fo use its
existing rate structure in the study, interstate pipeline capacity and storage charges should be
assigned to the project in a manner that is consistent with its trie-up mechanism.
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Operation and maintenance expenses should represent the incremental expenses that the
applicant expects to incur as the direct result of the project.

Property and other general taxes (except the gas tax) should represent the incremental taxes
that the applicant expects to incur as the direct result of the project.

Income tax expenses or savings should represent the incremental tax effect of the project on
the applicant.

The NPV study should clearly cross-reference the engineering study provided in accordance
with Rule R 6-90{c)(4). Construction estimates for the initial system should clearly show the
cost components for the project. Details regardinig the number of units {¢.g. feet of pips, acres
of ROW) and the related unit costs for items such as materfals, contractor installation,
directional drilling, rights-of-way, permitting, engineering, surveying, design, etc. that the
applicant expects to incur should be provided.

The tax basis of the assets constructed by an applicant that is a taxable entity should be
adjusted to incorporate the impact of the gas bond proceeds.

Detailed estimates of the cost to attach each type of customer should be provided. The
estimates should clearly show the cost related to attaching customers, including the cost for
service lines and meter sets. Contributions in aid of construction that the applicant expects
to collect from potential customers should be deducted in determining the applicant's cost to
attach customers.

The NPV study should clearly cross-reference the market study of potential large users
provided in accordance with Rule R6-90(c)(3). The large user market study should include
a survey of each potential large user in the area. The survey should present for each potential
large user, the name, identity of the contact person, location, current fuel use by fuel typs, the
natural gas equivalent usage, a description of any prospective facility modifications that might
utilize gas, and an evaluation by the applicant as to the likelihood that the customer will
convert to natural gas if made availabie.

The NPV study should clearly cross-reference the market study of the residential and small
general service market provided in accordance with Rule R6-90(c)(3). Market studies of
large geographic areas should be broken into segments that can be evaluated separately. The
small user market study should include a compilation of the potential number of customers,
an analysis of prices for current energy sources (electricity, propane, oil, etc,) in the market
area and an evaluation of the likelihcod that users of other energy sources will convert to
natural gas, expected usage and the-expected customer growth rate. The study should also
set forth the percentage of customers expected to ultimately convert to natural gas for each
fuel type and the portion expected to convert in each year aftér gas service is made available.

A computation of the margin rates that the applicant plans to-charge each type of customer

should be provided. ‘The margin rate is defined as the price charged to the customer less the
commodity cost of gas (including the cost of unaccounted for and company use gas costs),
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temporary increments and decrements, and the gas tax, The computation of the margin rates
should be cross-referenced to the proposed rates provided accordance with Rule R6-90(c)(9).

15. A namative explanation of the assumptions and computational conventions used in the study
by the applicant should be provided.

20.  Studies should conform as nearly as possible to the generic NPV study format attached as
Exhibit I to the Public Staff's filing of June 16, 1999, in this docket. An electronic vetsion of
the generic NPV study is available in Excel (Office 97 and 5.0) format at the Public Staff's
web site (htip://www.pubstaff.commerce.state.nc.us/);

21.  Each applicant should provide a fully functional electronic version of its NPV study
spreadsheet model in either Excel (Office 97 or lower version) or Lotus 1-2-3 (97 Edition or
lower version) format.

Appendix B
RULE R6-90. Application Process.

(@)  .Purpose. The purpose of these Rules is to implement G.S. 62-2(a)(9) and G.8. 62-
159 by providing a process pursuant to which funding from the proceeds of the general obligation
natural gas bonds approved by referendum in November 1998 can be made available to (i) existing
North Carolina local distribution companies (LPCs) or (ii) a person awarded a new franchise or a
regional gas district for the construction of natural gas facilities in unserved areas that would
otherwise not be economically feasible to construct (hereinafter collectively referred to as “eligible
recipients” or “applicants™). For purposes of these Rules, a “project” is defined as all of the natural
gas facilities, including but not limited to, transmission and distribution lines, metering facilities, and
compressors, and all of the activities necessary to extend and provide natural gas service to an
unserved area that is eligible under the statutes for funding from the natural gas bonds.

(b)  Letters of infent. All applicants who intend to file an application for approval to use
natural gas bond funds shall first file a letter of intent 30 days before the projected filing date of the
application. The letter shall give notice of the intention to file an application and shall identify the
counties involved in the project to be proposed. Upon the filing of such a letter of intent, the
Commission will promptly issue an order establishing a filing deadline for competing letters of intent,
i.e., letters of intent as to applicaticns that include one or more of the same counties. Typically, this
deadline will be 30 days from the date of the Commission's order, and the order will be sent to those
on the Comrnission’s natural gas service list, representatives of the counties involved, and all other
known interested persons. Upon expiration of the deadline for competing letters of intent, if no
competing letter of intent has been filed, the applicant shall file its application for approval to use
natural gas bond funds forthwith. If a competing letter of intent is filed, the Commission will
promptly issue an order establishing a filing deadline for all applications that include one or more of
the same counties. Typically, this deadline will be 60 days from the date of the Commission's order,
but the Commission may establish some other period as appropriate. Upon expiration of the deadline
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and upon the filing of a competing application, the Commission shall consolidate the competing
applications as appropriate, set the applications for hearing, and establish a procedural schedule:

(¢) Prajects involving a county or counties for which an existing LDC has the exclusive
Sfranchise. For projects involving a county or counties for which an existing LDC has the exclusive
franchise, applications for approval to use natural gas bond funds puirsuant to G.S. 62-159 and this
Rule may be filed only by the existing LDC or by a regional gas district. An application for approval
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to use bond funds shall contain the following information:

(1)

@

3

Q)

(5}

(6)

Q)

®

©

(d) Projects involving a county or counties for which no LDC has an exclusive franchise.
For projects involving a county or counties for which no LDC has an exclusive franchise, applications
for approval to 1ise natural gas bond funds may be filed by any person, including an existing LDC, that
is a public utility or would become a public utility by constructing, owning or operating the proposed

A precise geographic description, a map or maps of the area(s)
proposed to be served, a detailed description of the proposed physical
facilities, including their projected operating parametérs and
characteristics, the arrangements that have been or are proposed to be
made to obtain rights-of-way and plans for obtaining capacity to
supply the projected demand;

Details about any spécial permitting or licensing that may be required,
such as from the National Park Service, the National Forest Service,
the Federal Energy Regulatory Commission or the Ammy Corp of
Engineers, and a statement as to how much time the permitting or
licensing is likely to take;

A market study, including an analysis of potenhal customers and
volumes; probable conversions from other fizels, and projected growth
resulting from population growth and economic development;

An engineering study that includes the proposed design of the system
(including a pipe network flow analysis), routing (including a review
of planned or proposed state highway improvements), and
construction cost estimates;

A net present value (NPV) analysis conducted in a generally accepted
manner that provides support for the amount of natural gas bond
fimding requested in the eligible recipient’s application;

A demonstration of the applicant’s technical, operational, and financial
management capabilities that will ensure the successful and safe
construction and operation of the project;

A financing plan for the feasible part of the project that includes the
amounts, sources, and costs for common equity, debt, and/ot other
types of financing;

The eéstimated beginning -and ending dates of the proposed
construction, including the-date service to-one or more customers is
proposed to begin, .specific itemized construction budgets and a
timetable for disbursements from the bond: fund; and

A schedule or schedules of proposed rates.
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natural gas facilities or by a regional gas disirict. For projects involving such counties, a person,
including an existing LDC, that is a public utility or would become a public utility by constructing,
owning or operating the proposed natural gas facilities also must file an application for a certificate
of public convenience and necessity pursuant to G.S, 62-110. All applications for approval to use
natural gas bond funds must include the information required by subsection (c) of this Rule.

{e) Accuracy required. In all cases, applications for approval to use natural gas bond
funds shall be as accurate as possible when filed, particularly as to the estimates used in the NPV
analysis of the project. Amendments are discouraged. In cases of competing applications, the
Commission shall first give preliminary approval to use natural gas bond funds, and the winning
applicant shall then be required to refine the estimates and move for final approval of the amount of
bond money to be awarded. If significant changes to the project or to the NPV analysis are made,
the Commission may in its discretion re-open the preliminary approval and conduct such further
proceedings as appropriate to reconsider the decision.

(D) Other applications, Ifnot-otherwise addressed in its application, an applicant that is
a public utility or would become subject to regulation as a public utility if its application were granted,
shall file for approval of its proposed financing for the feasible portion of an approved project to the
extent required by G.S. 62-160 through G.8. 62-171 and Commission Rule R1-16. A regional gas
district proposing to use revenue bonds to finance the feasible portion of a project for which bond
funds have been approved shall file for a certificate of convenience and necessity in accordance with
G.8. 159-95.

DOCKET NO. G-100, SUB 76
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Motion of Gas Research Institute for the Entry of )
an Order Authorizing Local Distribution Companies ) ORDER ON MOTION OF
in North Carolina to Continue to Make Research ) GAS RESEARCH INSTITUTE
Contributions to Gas Research Institute )

BY THE COMMISSION: On January 6, 1999, Gas Research Institute (GRI) filed a motion
requesting the Commission to enter an order authorizing the local distribution companies (LDCs) in
North Carolina to make voluntary contributions to GRI for research and to recover such
contributions in their annual gas cost adjustment proceedings pursuant to G.S. 62-133.4. In support
of this motion, GRI states that it is the cooperative research and development organization of the
natural gas industry and that it has been funded primarily by surcharges collected by its interstate
pipeline member companies pursuant to tariffs approved by the Federal Energy Regulatory
Commission (FERC) for natural gas transportation services. Payments by North Carclina LDCs
under such tariffs are recoverable pursuant to G.S. 62-133.4 as part of the LDCs' cost of gas.
However, on April 29, 1998, the FERC approved a negotiated settlement providing for the funding
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of GRI at progressively reduced levels beginning in 1999 and continuing until the surcharges are
eliminated in their entirety after December 31, 2004, )

GRI states that its research has benefited the natural gas industry and the LDCs in particular
over the years and has resulted in cost reductions and improved safety for the consuming public.
Therefore, GRI has proposed to LDCs around the country that they continue to fund GRI at present
levels by voluntarily contributing the difference between the-1998 FERC-approved surcharge level
and the future, reduced FERC-approved-surcharge levels. Total funding under this proposal would
not exceed the cumrent surcharge level, which is equivalent to 1.74 cents per dekatherm. In retum
for making voluntary contributions, the LDCs would be allowed to allocate the funds to the types of
research they wish to support. GRI states that the Alabama Public Service Commission has
authorized Alabama Gas Cerporation to make such voluntary contributions and that numerous other
LDCs and municipal gas authorities throughout the country have agreed to join the program and are
secking regulatory approval where necessary. The North Carolina LDCs have expressed an interest
in joining the program.

The Public Staff presented GRI’s proposal to the Commission at its Regular Staff Conference
on January 25, 1999, The Public Staff stated that the proposal raises. a number of important legal and
policy issues, and the Public Staff recommended that the Commission issue an order requesting
comments on the proposal and requesting GRI to describe in further detail how other state
commissions have addressed the matter. The Public Staff also recommended that the order direct
each LDC to respond to certain questions generally dealing with the LDC's level of past contributions
to GRI, its use and support of GRI research, and possible ways to recover future contributions to
GRL

On January 27, 1999, the Commissicn issued an Order Requesting Comments based on the
Public Staff’s recommendations. Piedmont Natural Gas Company, Inc. (Piedmont), Public Service
Company of North Carolina, Inc. (PSNC), North Carolina Natural Gas Corporation (NCNG); NUI
North Carolina Gas (NUI) and Frontier Enérgy LLC (Frontier) were requested to file comments.
Carolina Utility Customers Association, Inc. (CUCA) and the Public Works Commission of the City
of Fayetteville (PWC) also intervened in this docket.

Initial comments were filed by GRI, CUCA, NCNG, NUI, Piedmont and PSNC. Reply
comments were filed by GRI, CUCA, Frontier, NCNG, Piedmont, the Public Staff, and the Attorney
General. Subsequently, GRI filed a Motion for Permission to Respond to Public Staff's Reply
Comments and a Response to Public Staff's Reply Comments. The Public Staff filed a Clarification
of Public Staff's Reply Comments, and-GRI filed a Response to Clarification of Public Staff's Reply
Comments. All comments have been accepted and considered,

From the comments and filings hetein, the following facts appear undisputed:

1. GRIis the natural gas industry's voluntary, cooperative research organization. GRI was
founded in 1976 in response to a Federal Power Commission (now the FERC) finding that interstate
pipelines were conducting insufficient research.
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2. In the past, GRI has been funded primarily by surcharges collected by member interstate
pipelines and passed on to LDCs and their customers through the interstate pipelines' FERC-approved
transportation tariffs.

3. G.S.62-133.4 provides for gas cost adjustment proceedings for North Carolina LDCs "to
track changes in the cost of natural gas supply and transportation." The statute allows the
Commission to define gas costs by rule or order, but limits the definition to costs "related to the
purchase and transportation of natural gas to the natural gas local distribution company's systetn.”
Commission Rule R1-17¢k}(2)(b) defines "Gas Costs" as "the total delivered cost of gas paid or to
be paid to Suppliers, including but not limited to all commeodity/gas charges, demand charges, peaking
charges, surcharges . . . service fees and transportation charges, and any other similar charges in
connection with the purchase, storage or transportation of gas for the LDC's system supply."

4. North Carolina LDCs paid net GRI interstate pipeline surcharges of $3,648,370 in 1997
and $3,439,409 in 1998. Since they were a part of the interstate pipelines' tariffs, these surcharges
were recoverable by North Carolina LDCs as "gas costs" pursuant to G.5. 62-133.4 and Commission
Rule R1-17(K)(2)(b). They were recorded in each LDC's deferred gas cost account and trued-up in
the annual gas cost adjustment proceeding,

5.In 1998, FERC approved a settlement pursuant to which the FERC-approved surcharges
supporting GRI will be reduced from $164,000,000 in 1998 down to $132,000,000 in 1999,
$98,000,000 in 2000, 70,000,000 in 2001, $60,000,000 in 2002, 2003 and 2004, and zero in 2005.

6. GRI has proposed that LDCs continue to support GRI on a voluntary basis at the 1998
surcharge level, with the LDCs making up the difference between the 1998 level and the shrinking
FERC-approved.surcharges through voluntary contributions to GRI.

7. In this docket, GRI requests that the North Carolina LDCs be authorized by this
Commission to make voluntary contributions to GRI and to recover such contributions in their annual
gas cost adjustment proceedings pursuant to G.S. 62-133.4. Alternatively, GRI propeses that the
Commission authorize the recovery of contributions to GRI through a surcharge mechanism in a
rulemaking proceeding,

8. The Public Staff proposes that voluntary contributions to GRI be treated as operation and
maintenance (O&M) expenses and considered in general rate case proceedings. However, the Public
Staff proposes a special accounting treatment for such contributions which includes a deferred
charges account for contributions made through the end of 2004 or until the time of each LDC's next
rate case, whichever is earlier, and the accrual of carrying charges on the deferred contributions. The
Public Staff further proposes to reclassify a reasonable ongoing level of GRI funding, whether FERC-
approved or voluntary, as O&M expenses in each LDC's next general rate case. The Public Staff
contends that its proposal "permits full recovery of all reasonable and prudently incurred GRI
contributions."

9. Electric utilities' contributions to the Electric Power Research Institute have not been

treated as a part of fuel costs or as a surcharge; they have been treated as Q&M expenses in the
electric utilities' general rate cases.
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Based on the undisputed facts and upon the comments and argmnents herein, the Commission
reaches the following conclusions:

First, GRI's motion was not verified as required by Commission Rule R1-5(d). CUCA states
that "GRT's unverified request is deficient and should be rejected on that basis alone.” GRI responds--
by refeming to Rule R1-5(¢), which states that pleadings shall be "liberally construed” and that "errors
or defects which do not mislead or affect the substantial rights of the parties involved shall be
disregarded." The Commission concludes that no patty's substantial rights were affected by the lack
of verification, and the Commission will consider GRI's motiof.

Tuming to the merits of the motion, GRI requests that the LDCs be authorized to make
voluntary contributions to GRI and to recover such contributions in their annual gas cost adjustment
proceedings under G.S. 62-133.4. GRI argues that Rule R1-17(k)(2)(b) defines "gas costs” in terms
of a lengthy list of fees and charges including "surcharges" and that the Commission has the authority
to amend the definition of gas costs by rule or order. GRI points out that Rule R1-17(k)(3)(c) states
that the intent of the gas cost adjustment procedures "is to permit an LDC to recover its actual
prudently incurred Gas Costs," and GRI contends that if payments to GRI were recoverable as a
legitimate gas cost when included in interstate pipeline rates, then "the mere change from being totally
FERC authorized to partially FERC and partially Commission authorized (and ultimately fully
Commission authorized) should not affect their recoverability," GRI states that the Commission, in
this docket, could find that gas research is essential for an LDC to furnish adequate, reliable and
economical uuhty service to its customers and could characterize contributions to GRI as a prudently
incurred gas cost recoverable under G.S. 62-133.4.

NCNG argues that when G.S. 62-133.4 was enacted, the General Assembly decided to allow
the Commission to define costs for gas cost adjustment purposes. G.S. 62-133.4(e) delegates that
authority to the Commission to be exercised through rule or .order. NCNG contends that
Commission Rule R1-17(k) defines gas costs broadly, so as to cover "100 percent of prudently
incurred costs applicable to North Carolina operations." NCNG asserts that the Commission could
further amend the definition by order in this docket to include voluntary contributions to GRI. NUI
agrees that voluntary contributions to GRI should be considered a cost of gas and recovered as such.
Piedmont agrees that a case can be made for treating GRI contributions as gas costs under G.8, 62-
133.4, but Piedmont instead focuses on the more general argument that the Commission has the
authority to adopt a surcharge mechanism to recover voluntary contributions through a rulemaking
in this proceeding. PSNC supports continuation of current procedures at least until its next rate case.

CUCA argues that the Commission's authority to modify rates through G.S. 62-133.4 is
limited to modifications that "track changes in the costs of natural gas supply and transportation.”
Since GRI is neither a supplier nor a transporter of natural gas, the definition of gas costs under Rule
RI-17(k) cannot be stretched to include voluntaty payments by the LDCs to GRI. GRI surcharges
were appropriately considered a part of gas costs as long as they were surcharges assessed and
collected in interstate pipeline rates; however, voluntary LDC contributions to GRI cannot be
considered as part of gas costs under G.S. 62-133.4.

The Attorney General agrees with CUCA, pointing out that as long as FERC authorized
recovery of GRI payments as part of interstate pipeline rates, the GRI payments were part of the cost
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of obtaining pipeline service. The LDCs did not have any discretion about whether to pay the GRI
comporent of interstate pipeline rates and FERC, not the North Carolina Utilities Commission, was
charged with oversight of the prudence of payments to GRL

The Public Staff also agrees with CUCA that voluntary contributions to GRI cannot be treated
as gas costs, In addition, the Public Staff argues that the LDCs' annual gas cost adjustment
proceedings should not be broadened to encompass a review of the prudence of GRI expenditures
since GRI expenditures present entirely different issues and require a different type of investigation.

The Commission concludes that the plain language of G.S. 62-133.4 decides this issue, GRI
is not a supplier of gas, and voluntary contributions to GRI are not costs "related to the purchase and
transportation of natural gas to the [LDC's] system." Therefore, such contributions do not come
within the scope of gas cost adjustment proceedings now, and G.S. 62-133.4(e) cannot be used to
expand the definition of gas costs to cover such contributions. The Commission concludes that
voluntary contributions made by the LDCs to GRI cannot be considered gas costs recoverable under
G.S. 62-133.4.

GRI next contends that even if the Commission lacks authority to allow the recovery of GRI
contributions as gas costs, the Commission does have the authority to authorize recovery of GRI
contributions through a surcharge and true-up mechanism in a rulemaking proceeding. GRI notes
two occasions in which the Commission altered rates and charges through a rulemaking proceeding
and was subsequently upheld by the North Carolina Supreme Court. Piedmont supports GRI, stating,
"The North Carolina Supreme Court has clearly and unambiguously. established the authority of the
Utilities Commission to make and enforce rules and regulations relating to the public utilities it
regulates, including the power and autherity to change rates and charges . . . through a rulemaking
proceeding.”

In 1975, the Commission ordered the establishment of an exploration and drilling program
and set up a mechanism for the recovery of its costs through a rulemaking proceeding. Among other
things, the Commission found that: (1) an emergency gas shortage existed; (2) unless the LDCs were
able to obtain additional gas supplies, they would be unable to render adequate and efficient service
to their customers; (3) without additional supplies, many industries in Nerth Carolina would be unable
to continue operations; and (4) without additional supplies, substantial increases in rates would be
necessary to meet increases imposed by the sole interstate supplier as well as to cover the spreading
of fixed costs over smaller sales volumes. The Commission also found that prudent expenditures of
finds for exploration purposes during periods of severe and deepening curtailment of gas supplies
were ordinary and reasonable operating expenses of an LDC. The North Carolina Supreme Court
held that the recovery of expleration and drilling surcharges could be allowed through a tracking
mechanism set up in a rulemaking proceeding and that it was not necessary that general rate cases
be instituted. State ex rel. Utils. Comm'n v. Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). The
Court took note of the findings of fact in the Commission's Order and ruled as follows:

In view of these findings of fact, we hold that the Commission, in ordering that
the reasonable costs of approved exploration projects were to be recoverable through
tracking rate increases, acted - within its acknowledged duty and authority to compel
adequate and efficient utility service to the citizens of this State. It is clear from the
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Commission's findings that, without additional gas supplies, the gas utilities would be
unable to render adequate service to their customers, that exploration programs were
the most feasible means for obtaining these additional supplies, and that the utilities
were unable, through traditional methods of financing, to fund sufficient exploration
projects to obtain these supplies. Under those circumstances, the Comnission was
well within its authority in approving the exploration concept and including the excess
gas costs in the price of gas to consumets, since these expenses were incurred for
their benefit and the excess profits, under the Commission's order, were preserved for
the customers paying the rate increase.

In the second case cited by GRI and Piedmont, the Commission ordered that the benefiis of the Tax
Reform Act of 1986 be passed on to ratepayers by all utilities through a rulemaking proceéding,
rather than in individual rate cases. The North Carolina Supreme Court held this to be an appropriate
procedure. State ex rel. Utils. Comm'n v. Nantahala Power & Light Co., 326 N.C. 190, 388 S.E.2d
118 (1990). The Court referenced the Edmisten decision and added the following:

The Commission properly formulated a rule which applied uniformly to the affected
utilities which were similarly situated. The circumstances surrounding this procedure
made it apptopriate for the Commission to use a rulemaking procedure because: (1)
the tax reduction affected all utilities uniformly; (2) a-large number of utilities were
affected, making individual hearings for all inappropriate; and (3) no adjudicative-type
facts were in dispute so as to require a trial-type hearing for each individual utility.

Relying on these cases, Piedmont argues that the Commission could establish a GRI surcharge
in this docket by finding that-GRI research serves the public interest and that the surcharge is a
reasonable and necessary way to support GRI research. Piedmont points to the "numerous research
and development projects which positively impact ratepayers and citizens . . . through lower costs,
more efficient utilization of energy resources, and greater safety in the transmission and distribution
of natural gas within the state.” In addition, Piedmont notes the fact that GRI funding is already being
paid for in rates and ¢oncludes that "the contimiation of reasonable levels of GRI funding through a
state-sponsored surcharge is imminently reasonable." Piedmont argues that the adoption of a
surcharge would be consjstent with several State policies, including those set forth in G.S. 62-2(3),
G.S. 62-2(3a), G.S. 62-2(4), G.8. 62-2(5), and G.S. 62-2(8).

The Public Staff states that it does not believe that any automatic surcharge or flow-through
mechanism for voluntary GRI contributions is in the public interest. The Public Staff points out that
while the Commission had no authority to rule on the prudence of FERC-imposed GRI surcharges,
voluntary contributions to GRI by an LDC are clearly subject to Commission review as to prudence.
It contends that LDC management should take an active role in assessing participation in GRI and
that LDC management would be "less vigilant in evaluating'the worthwhileness of its contribution
if recovery is guaranteed." The Public Staff also points to the "free rider” issue (entities not
participating in funding GRI but enjoying the benefits of the research) and the ability of GRI to tailor
research and development activities to the specific needs of North Carolina ratepayers.

The Attorney General points out that changing rates through a rulemaking is "an exception
to the general rule of ratemaking which favors an examination of all costs and factors affecting rates
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in 2 general rate case before rates are changed rather than ad hoc adjustments to rates due to changes
in particular costs." A general rate case allows regulators to maintain oversight over the utility's
overall expenses and revenues, Various changes between rate cases can be expected, with some
increasing costs and decreasing revenues and others having the opposite effect. When only particular
costs are considered, customers may face rate increases even though there are other offsetting costs.
The Attorney General also points out that the Commission declined to authorize a proposed tracker
for manufactured gas plant (MGP) cleanup costs in a recent PSNC rate case. In that case, the
Commission described a pass-through or tracking mechanism-as "an extraordinary rate mechanism"
and concluded that such a mechanism should be allowed only in limited circumstances. The
Commission noted various prudency issues and concluded that the proposed MGP tracker would
provide a limited opportunity for review of these prudency issues. The Commission also concluded
that the pass-through of MGP cleanup costs to current ratepayers would undermine the Company's
motivation to minimize costs. The MPG tracker proposal is similar to GRI's proposal in this docket
in that it would have removed particular costs from the normal ratemaking process. Finally, the
Aftomey General states that electric Utilities' contributions to the Electric Power Research Institute
have been treated as expenses in general rate case proceedings and have not been handled as a
surcharge or as part of fuel costs,

The Commission agrees that it has authority to change rates in a rulemaking proceeding in
certain limited circumstances. The question is whether such an approach is appropriate here. The
Comumission is not persuaded that it is appropriate to establish a surcharge or flow-through
mechanism for GRI contributions in a rulemaking proceeding. In Edmisten, the Commission acted
to avert a crisis. Without gas to sell, the LDCs would not have been able to provide adequate and
efficient service, and the Court pointed to that in its decision in Edmisten. In this docket, while there
is much evidence that GRI research has been and will continue to be beneficial to the ratepayers of
North Carolina (the Commission notes that the record reflects that not all parties agree on the cost-
effectiveness of GRI spending and the Commission does not rule here on its cost-effectiveness), still
the Commission cannot conclude that future adequate and efficient service depends on the
establishment of a GRI surcharge. The Nantahala case cited by GRI is also distinguishable from the
present situation. In Nantahala, the Court stated that a rulemnaking procedure was appropriate
because issues relating to the Tax Reform Act of 1986 lent themselves to a generic solution: many
utilities were affected, they were affected uniformly, and there were no adjudicative-type facts that
required hearings for individual wtilities, 'Such is not the case here. There are a number of differences
among the utilities in this docket. Different utilities noted different GRI research programs that they
had utilized and different preferences for future research. PSNC and NC Gas expressed a preference
for core research projects while Piedmont, NCNG and Frontier expressed a preference for non-core
projects. Estimates of the value of GRI research varied widely. NCNG noted the need to exempt
its Price Sensitive Volume Adjustment (PSVA) customers from any surcharge; NCNG is the only
LDC with a PSVA. CUCA raised numerous issues and contends that an evidentiary hearing would
be necessary to examine how benefits are quantified. CUCA argues that ratepayers should not have
o bear the full costs since shareholders also benefit from GRI research. CUCA argues that a purely
volumetric surcharge would not be equitable to large customers and questions what various customer
classes are getting for their money. Given that customer mixes are not uniform and that different
LDCs are on record as wanting to invest their GRI research dollars in different ways, the Commission
cannot conclude that a generic solution is appropriate herein. Moreover, the Attorney General's
argument that all cost and revenue changes should be considered together in the context of a general
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rate case is well taken. The Commission concludes that it must exercise its authority to change rates
in a ulemaking proceeding only in limited circumstances and that such an approach is not appropriate
here.

CUCA,, the Attomey General and the Public Staff all state that any voluntiry GRI
contributions should properly be classified as O&M expenses and recovered through general rate case
proceedings. However, given the unique circumstances of the situation, the Public Staff proposes
that the Commission approve a special accounting treatment as a transitional recovery mechanism to
bridge the change from FERC-approved gas costs to normal O&M expenses. The Public Staff
proposes to allow each LDC to record voluntary contributions made to GRI through December 31,
2004 or the next rate case, whichever is earlier, in a deferred charges account. At the time of each
LDC's next rate case, GRI costs would be recoverable to the extent they are found to be reasonable
and prudently incurred. The balance in the deferred charges account would be amortized. As a
condition of recovery, each LDC should be required to maintain adequate documentation that
supports the prudence of its overall contributions. The documentation shouid include specifics
regarding benefits received as the result of participating in GRI research. The Public Staff contends
that, with deferred accounting treatment, the LDCs would be allowed “a reasonable opportunity to
collect amounts paid to GRL"

GRI opposes the Public Staff proposal. GRI peints out that handling GRI costs as an O&M
expense in individual rate cases could result in an LDC being unable to recover some of its GRI
contributions even though they are found to be prudent. This is because the level of expenses
considered in a general rate case is based on a test year. The FERC-approved interstate pipeline
surcharge is being phased down in uneven steps until it is eliminated altogether beginning in 2005,
At the same time, the amount of the LDC's voluntary contributions to GRI would increase in uneven
steps until 2005, assuming the LDC increases its voluntary contributions to maintain the.same level
of GRI funding and to make up for the decrease in FERC surcharges. Thus, according to GRI, 2 test
year ending before December 31, 2005 would not necessarily cover all of the LDC's GRI costs on
an ongoing basis. With the deferred charges account terminating at the time of the rate case and with
the FERC-approved surcharges declining and voluntary contributions increasing, the LDC would fail
to recover all its prudently incurred GRI contributions. Several of the LDCs also oppose treatment
of GRI costs as O&M expenses in rate cases, raising concerns about possible undercollection.

The Commission recognizes the problem identified by GRI. However, the Commission
believes that the problem is addressed by the Public Staff in its latest filing. In its Clarification, the
Public Staff explains that it "does not propose that the Commission disallow the recovery of GRI
contributions by the LDCs that are found to be reasonable and prudently incurred.” To that end, the
Public. Staff asserts that it is its intention "that the reasonable ongoing level of the full GRI
confributions be reclassified in the next general rate case from gas costs to O&M expenses.”
Furthermore, the Public Staff states that it would not oppose allowing the LDC to accrue carrying
charges cn thé contributions in the deferred charges account "to encourage them to continue to
support worthwhile research through GRIL"

GRI scems to interpret the propesal in the Public Staff's Clarification differently than the

Commission. GRI interprets the proposal as involving recovery procedures drawn out over two rate
cases, and GRI argues that the proposal is extremely cumbersome, contrary to sound ratemaking
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policies and could be deemed retroactive ratemaking. GRI goes on to propose that any payment to
'GRI found to be prudent but not recovered as a gas cost or an O&M expense should be recovered
as a "Transitional Gas Research Surcharge." However, as the Commission interprets the Public Staff's
proposal, no such transitional surcharge would be necessary.

The Commission's interpretation of the Public Staff's proposal is as follows: As FERC-
approved surcharges decrease, we assume that each LDC will make some level of voluntary
contributions to GRI. The LDC will be allowed to record the voluntary contributions made until
December 31; 2004 or until the time of the LDC's next rate case in a deferred charges account; such
deferrals will end on December 31, 2004 or at the time of the LDC's next rate case, whichever is
earlier. In the LDC's next rate case, whenever it occurs, a reasonable ongoing level of GRI funding —
whether through FERC-approved surcharges being recovered as gas costs or voluntary contributions
of the LDC - will be treated as O&M expenses in the rate case and reflected in rates. The deferred
charges account balance, if found reasonable and prudent, will be amortized in this rate case. The
Commission recogiizes that if these procedures require that FERC-approved surcharges collected
under the interstate pipelines' tariffs be reclassified as O&M expenses in the rate case, an appropriate
adjustment would have to be made in the LDC's gas cost accounts to prevent the double-collection
of the surcharges in the gas cost adjustment procsedings. The Commission also recognizes that it has
no authority to rule that a surcharge approved by the FERC is unreasonable or imprudently incurred
and, therefore, surcharges collected through FERC-approved tariffs but reclassified from gas costs
to O&M expenses in the rate case would not be subject to Commission prudency review. The
Commission believes that these procedures will allow recovery of an LDC's reasonable and prudent
funding of GRI and will protect the LDC from a shortfall in recovery during the transition as FERC-
approved surcharges decrease and voluntary contributions increase. Furthermore, allowance of
carrying charges on the amount in the deferred charges account will make the LDC whole for the
delay in recovery. The Commission concludes that the ratemaking procedures described above
should be followed in each LDC's next general rate case in order to effect the transition from FERC-
approved fanding of GRI to funding by voluntary contributions of the LDCs,

It appears to the Commission that the significant difference between what GRI wants and
what the Public Staff proposes is that GRI wants the LDCs to recover their GRI contributions on a
collect-as-you-go basis, before the next rate case. The Public Staff proposal requires the LDCs to
wait until the riext rate case is decided and the Commission scrutinizes the reasonableness and
prudency of the voluntary contributions to GRI. The only significant risk faced by the LDCs under
the Public Staff's proposal is that the Commission might disallow some of their contributions as
unreasonable or imprudent. However, the Commission believes that this risk will have the salutary
effect of focusing the LDCs' management on how the money is being spent by GRL

As to the concern that LDCs might choose not to fund GRI under the procedures approved
herein, the Commission ¢an only note that the electric utilities fund the Electric Power Research
Institute under general rate case recovery procedures, Other than the transitional procedures which
are explained above, the Commission cannot justify different treatment for GRI.

After carefully considering all of the filings in this docket, the Commission concludes that the

Public Staff's proposal as described above is reasonable and should be adopted. The Commission
further concludes that the facts and arguments in this docket do not warrant either treatment of
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voluntary contributions to GRI through gas cost adjustment proceedings or the establishment of a
surcharge for GRI funding through & rulemaking proceeding.

IT IS, THEREFORE, ORDERED as follows:
1. That the motion filed by GRI herein should be-decided as hereinabove provided;

2. That LDCs desiring to make voluntary, contributions to GRI shall establish a deferred
charges account in which to record such voluntary contributiens to GRI in accordance with the
procedures described above;

3. That LDCs making voluntary contributions to GRI shall maintain adequate documentation
to support the reasonableness and prudence of overall GRI contributions and to document benefits
received as a result of participating in GRI research; and

4, That the ratemaking procedures described above shall be followed in the next general rate
case of each LDC making voluntary contributions to GRI.

ISSUED BY ORDER OF THE COMMISSION.
This the _{7th  day of August, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

rg081659.05

Commissioner Ervin did not participate.

DOCKET NO. G-100, SUB 76
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Motion of Gas Research Institute for the Entry of ) ORDER ON MOTIONS
an Order Authorizing Local Distribution Companies ) FOR RECONSIDERATION
in North Carolina to Continue to Make Research ) AND ON EXCEPTIONS
Contributions to Gas Research Institute )

BY THE COMMISSION: On August 17, 1999, the Commission issued its Order on Motion
of Gas Research Institute in this docket, The Order deals with the Gas Research Institute's (GRT)
request that the Commission authorize the North Carolina LDCs to make voluntary contributions to
GRI and to recover such contributions through purchased gas adjustment proceedings or through a
surcharge. The Commission's Order provided that the LDCs could tecord voluntary contributions
to GRI in deferred accounts and that the reasonableness of the contributions would be considered in
each LDC's next general rate case.
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On September 15, 1999, two filings were made: Piedmont Natural Gas Company, Inc., filed
a Motion for Reconsideration and CUCA filed Notice of Appeal and Exceptions. Other motions for
reconsideration were filed by North Carclina Natural Gas Corporation on Cctober 6, 1999, and by
Public Service Company of North Carolina, Inc., on October 7, 1999.

The Commission has reviewed and considered the filings. G.S. 62-90(c) provides that when
a party files notice of appeal and exceptions as to a Commission crder, the Commission may set the
exceptions upon which the appeal is based for further hearing. Further, G.S. 62-80 provides that the
Commission may reconsider any prior order. While these statutes provide some basis upon which
the Commission could consider either the motions for reconsideration or the exceptions filed herein,
the Commission concludes that (except as noted hereinafter) the Commission will take no action on
CUCA's exceptions and that the Commission will not reconsider the August 17 Order.

Some of the arguments in the motions for reconsideration are difficult to understand. For
example, Piedmont argues that it does not have the expertise to determine how GRI should spend its
research and development meoney. However, in its original comments in this docket, Piedmont stated
its opinion on this very matter, commenting.that it *would prefer for the majority of the funds to be
used for non-core R&D programs. If allowed to allocate funds to specific projects, Piedmont would
prefer for the funds to be used to research and develop ways to improve the efficiency of residential
and commercial gas usage." As another example, both Piedmont and NCNG state in their motions
for reconsideration that they should not have to take any risk that GRI contributions will be
disallowed in the future since "there are no corresponding rewards.” But in their original comments,
these LDCs listed specific ways in which they and their ratepayers have benefited from GRI research
and, in many instances, they quantified the benefits in substantial dollar amounts,

As to the exceptions filed by CUCA, one exception notes that the August 17 Order uses the
phrase "there is much evidence that..." and correctly points out that the Commission did not hold an
evidentiary hearng. It is clear from the complete sentence being quoted, in context, that the phrase
was inadvertent and should have instead read "there were written comments that ..." The
Commission will take no action on CUCA's exceptions and its appeal may proceed. (Note, however,
State ex rel: Utilities Comm. v. CUCA, 104 NCApp 216 {1991}, cert. denied, 330 NC 618 (1992).)

In summary, the Commission finds no grounds for any further action in this docket and
concludes that the August 17 Order is well-reasoned and fair and should stand as issued.

IT 1S, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _]4th day of October, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Clerk

0339901

Commissioner Judy Hunt and Commissioner Sam J. Ervin IV did not participate.
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DOCKET NO. G-100, SUB 76
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Motion of Gas Research Institute for tlie Entry of ) ORDER ON MOTION
an Order Authorizing Local Distribution Companies ) OF PUBLIC STAFF FOR
in North Carclina to Continue to Make Research ) RECONSIDERATION
Contributions to Gas Research Institute )

BY THE COMMISSION: On August 17, 1999, the Commission issued its Ordér on Motion
of Gas Research Institute in this docket. The Order deals with the Gas Research Institute's (GRI)
request that the Commission authorize the North Carolina LDCs to make voluntary contributions to
GRI and to recover such contributions through purchased gas adjustment proceedings or through a
surcharge. The Commission's Order provided that the LDCs could record voluntary contributions
to GRI in deferred accounts and that the reasonableness of the contributions would be considered in
each LDC's next general rate case.

On September 15, 1999, Piedmont Natural Gas Company, Inc., filed a Motion for
Reconsideration and CUCA filed Notice of Appeal and Exceptions. Other motions for
reconsideration were filed by North Carolina Natural Gas Corporation on October 6, 1999, and by
Public Service Company of North Carolina, Inc., on October 7, 1999. On October 14, 1999, the
Commission issued an order to the effect that it would take no action on CUCA's exceptions.and
would not reconsider the August 17 Order.

On November 5, 1999, the Public Staff filed a Motion for Reconsideration. Although the
Public Staff feels that the deferral provisions authorized by the Commission are "theoretically the
most appropriate," the Public Staff fears that they may be-unworkable since the LDCs "in general are
unwilling to put any material sums at risk for contributions to GRL." Therefore, the Public Staff
"believes there is merit to the suggestion of some of the LDCs that the Commission establish a
procedure for prior approval of their voluntary contributions to GRI..." and the Public Staff suggests
biennial “pre-approval” proceedings in order to guarantee ultimate ratemaking treatment of the
approved levels of GRI contributions. Thé Public Staff asks the Commission to seek further
comments on whether such prior approval would satisfy the LDCs. If not, the Public Staff asks the
Commission to consider rescinding the August 17 Order and denying GRI's motion outright,

CUCA filed a response on November 16, 1999. CUCA argues that the Commission has
already denied the same type of pre-approval relief now suggested by the Public Staff and that there
is no basis to change the Commission's.decision. NCNG filed a Response to CUCA on December
3, 1999, and CUCA filed a Reply on December 8.

The Commission has carefully considered all of the filings herein. The Commission continues
to believe that the August 17 Order is well-reasoned and fair and should stand as issued. Although
the Commission finds no grounds for any action on the exceptions or reconsideration in this docket,
the Commission will respond to certain concerns expressed by the LDCs by way of clarification, not
reconsideration. In its December 3 Response, NCNG characterizes the Commission-approved
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recovery procedures as "a mechanism where, based on an unreasonable and long-range hindsight
analysis, [LDCs] are punished for contributing to individual projects that do not produce.” In its
earlier motion for reconsideration, Piedmont also objected to "a hindsight review of the manner in
which the contributions were used by GRL" Nothing in the Commission's August 17 Order, including
the provisions for documentation of overall GRI contributions, should be interpreted as allowing for
hindsight analysis of the prudence of GRI contributions. The Commission has stated the prudency
standard as follows:

...the standard for determining the prudence of the Company's actions should be
whether management decisions were made in a reasonable manner and at an
appropriate time on the basis of what was reasonably known or reasonably should
have been known at that time, The Commission agrees that this is the appropriate
standard to be used in judging the various claims of imprudence that have been put
forth in this proceeding...and adopts it as the standard to be applied herein. The
Commission notes that this standard is one of reasonableness that must be based o

t neous vie the action or decision under question, Perfection is no
required.  Hindsight analysis--the judging of events based on subsequent
—is not itted. 78 North Caroling Utilities Commission Report, 238

at 251-2 (1988) (emphasis added).

The Commission will use such a standard for the prudence of GRI contributions. If, as NCNG says,-
"the wisdom of making contributions [to GRI] has withstood the test of time,” it is difficult to see
what risk the LDCs fear. The Commission-approved procedures are based on the ratemaking
principles established by the General Statutes. The General Statutes do not provide for "pre-
approval" of rate case expenses and the LDCs make expenditures every day without the Commission's
"pre-approval.” The Commission's procedures are also consistent with the procedures by which
electric utilities fand EPRI, and the LDCs have not yet explained why they would be unwilling to fund
GRI in the same manner as the electric utilities fund EPRI.

The Commission has provided reasonable ratemaking procedures for recovery of GRI
contributions, plus carrying charges. The Commission believes that it is appropriate to establish such
procedures, and the Commission will neither reconsider nor rescind the August 17 Order herein.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
Fhis the 20th_ day of December, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

2209905

Commissioner Ervin did not participate.
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DOCKET NO. G-100, SUB 78

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of .
Petition for Rulemaking to Implement ) ORDER APPROVING TARIFFS, .
Session Law 1998-22 (Senate Bill 1327) ) AMENDING COMMISSION RULES,

) AND REQUIRING NOTICE

BY THE COMMISSION: North Carolina Session Law 1998-22 was ratified by the General
Assembly and signed by the Govemor on June 30, 1998. The Session Law imposes a new excise tax
on piped natural gas received for consumption in-the State, effective July 1, 1999, in licu of the sales
tax, use tax and gross receipts tax (GRT) that are currently applicable. On April 23, 1999, the Public
Staff filed a petition asking the Commission to initiate a rulemaking proceeding to implement the tax
changes required by North Carolina Session Law 1998-22 by incorporating the tax changes into the
rates and tariffs of each natural gas local distribution company (ILDC) and into applicable Commission
Rules.

In its petition, the Public Staff asserted that the current sales tax is not included in the cost
of service of LDCs, but instead is collected by the LDCs as a surcharge to the customer's bill; that
the current use tax is the responsibility of each transportation customer; and that the current GRT
paid by the LDCs is embedded in the LDCs' rates since it is included in the cost of service as an
operating revenue deduction in general rate cases. The Public Staff proposéd that, effective July 1,
1999, each LDC rate, including facilities charges, demand charges and service charges, be decreased
by an amount sufficient to remove the GRT that is presently embedded in rates and that the new
excise tax be shown on customers' bills as a surcharge. In addition, the Public Staff proposed that
the gas adjustment procedures set forth in the tariffs of the LDCs and in Commission Rule R1-17(k)
be modified to remove the GRT component, and that references to the GRT be deleted from
Commission Rule R6-19.2(c)(ii). The Public Staff recommended that each LDC be ordered to file
appropriate modifications to its tariffs and service regulations for Commission review and that
Commission Rules R1-17(k) and R6-19.2(c) be amended.

The Commission issued an Order on May 13, 1999, initiating a proceeding as proposed by
the Public Staff. The order provided for each LDC to file for review proposed modifications to its
tariffs and service regulations implementing the tax changes required by North Carolina Session Law
1998-22 and further provided for interested persons to intervene and file comments on the proposed
tariff modifications and on the proposed changes to Commission Rules. By subsequent Order, the
Commission provided for reply comments.

North Carolina Natural Gas Corporation (NCNG), Piedmont Natural Gas Company, Inc.
(Piedmont), Public Service Company of North Carolina, Inc. (PSNC), NUI North Carolina Gas, and
Frontier Energy, L.L.C. filed proposed modifications to their tariffs on June 3 and 4, 1999. NCNG
filed a revision on June 14, 1999.

Initial comments were filed on June 16, 1999, by the Public Staff and the Carolina Utility
Customers Association, Inc. (CUCA). The Public Staff commented that the LDCs' proposed taniff
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modifications are correct and in compliance with the new law. The Public Staff recommended that
public notice of the rate changes be mailed as a bill insert. CUCA agreed that the Commission has
"limited legal authority” to adopt the rate changes without general rate cases, but asked the
Commmission to make clear in its order the limited basis upon which it acts. Next, CUCA stated that
several of the tariffs contain errors, such as.an August 1, instead of July 1, effective date and spelling
emors, Finally and most importantly, CUCA stated that the rate changes proposed by the LDCs are
incomplete. CUCA noted the franchise tax under G.S. 105-122 and stated that "presumably, the
LDCs have already included in their rates their preexisting franchise tax obligation." CUCA then
noted that the new law provides for an offset to this franchise tax based on 50% of the new excise
tax and concludes that ratepayers are entitled to have this offset incorporated into rates.

ThePublic Staff, Piedmont, PSNC, and NCNG filed reply comments. ‘The Public Staff says
that there is no dispute as to the Commission's authority in this proceeding and that there is therefore
no need for spectal language in the order, as suggested by CUCA. The Commission agrees. As to
the proper effective date, reply comments point out that the Department of Revenue has interpreted
the new excise tax as applying to gas consumption in billing months after July 1. The Commission
concludes that the LDCs shall implement the new tax law as interpreted by the Department of
Revenue. Finally, as to the franchise tax issue raised by CUCA, all three LDCs, and the Public Staff
as well, argue that CUCA has misintrepreted the LDCs' franchise tax obligation. Reply comments
point out that, due to the alternative tax provisions of G.S. 105-116, the LDCs have never had to pay
the franchise tax under G.S. 105-122 and, therefore, the franchise tax under G. S. 105-122 is not
reflected in current rates and no further rate medifications are appropriate. CUCA has filed nothing
further with respect to this issue. The Commission rejects CUCA's franchise tax argument. No party
commented on the proposed changes to Commission Rules, and the Commission amends Commission
Rules accordingly.

IT IS, THEREFORE, ORDERED as follows:

1. That the proposed tariff modifications filed by the LDCs in this docket should be, and
hereby are, approved;

2. That Commission Rules R1-17(k) and R6-19.2(c) should be, and hereby are, amended
to read as shown on Appendix A attached hereto; and

3. That the LDCs shall give public notice by sending the notice attached hereto as
Appendix B to each of their customers during the billing cycle in which the tax changes take effect.

ISSUED BY ORDER OF THE COMMISSION.
This the _30th _ day of June, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

RGO630%9.01
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Appendix A
COMMISSION RULE CHANGES
L Commission Rule R1-17(k)(3)(a)(i) is amended to read as follows:

(i) Demand Charges and Storage Charges. Whenever an LDC anticipates a change in
the Demand Charges and Storage Charges, the LDC may (as hereinabove provided)
change its rates to customers under all rate schedules by an amount computed as
follows:

[(Total Anticipated Demand Charges and Storage Charges - Prior
Demand Charges and Storage Charges) X 'NC Portion*]/ Sales &
Transportation Volumes* = Increase (Decrease) Per Unit

*Established by the Commission in the last general rate case,
2. ‘Commission Rule R1-17(k)(3)(a)(ii) is amended to read as follows:

(ii) Commodity and Otlier Charges. Whenever the LDC's estimate of its Benchmark
Commodity Gas Costs changes, an LDC may (as hereinabove provided) change the
rates to its customers purchasing gas under all of its sales rate.schedules by an amount
computed as follows:

{[Volumes of gas purchased* (excluding Company Use and
Unaccounted For) X (New Benchmark Commodity Gas Costs - Old
Benchmark Commodity Gas Costs)] X NC Portion*}/ {Volumes of
gas purchased for System Supply* (excluding Company Use and
Unaccounted For)* X NC Portion*}= Incréase (Decrease) Per Unit

*Established by the Commission in the last general rate case.
i Commission Rule R1-17(k)(3)(b) is amended to read as follows:

{b) Transportation Rate. Firm and/or interruptible transportation rates shall be
computed on a per unit basis by subtracting the per unit Commodity and Other
Charges included in the applicable firm or interruptible sales rate schedule from the
applicable firm or interruptible rate schedule exclusive of any decrements or
increments. Commodity deferred account increments or decrements shall not apply
to transportation rates unless the Commission specifically directs otherwise. Demand
and storage increments or decrements shall apply to transportation rates.

4, The definition of “margin” in Commission Rule R6-19.2(c)(ii) is amended to read as

follows:
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Margin: Margin is defined as the filed tariff rate per unit of gas or negotiated rate per
unit of gas of a custorer, less the cost per unit of gas as determined in the Company's
last general rate case or Purchased Gas Adjustment proceeding, adjusted for any
temporary decrements or increments in the filed tariff rate.

Appendix B

NOTICE
DOCKET NO, G-100, SUB 78

On June 30, 1998, North Carolina Session Law 1998-22 was ratified by the General Assembly
and signed by the Governor. This statute imposes, effective July 1, 1999, an excise tax (hercinafter
“gas tax™) on piped natural gas received for consumption in the State which replaces the sales-and
use taxes and gross receipts tax (GRT) that were previously applicable to piped natural gas.

The monthly amount of the gas tax payable by each natural gas local distribution company
(LDC) will be based on the number of therms it delivers during the month to each of its customers,
The tax will be calculated using a declining block rate structure. The applicable gas tax rates based
on the monthly deliveries by the LDC to each customer will be as follows:

First 200 therms $0.047 per therm
201 to 15,000 therms $0.035 per therm
15,001 to 60,000 therms $0.024 per therm
60,001 to 500,000 therms $0.015 per therm
Over 500,000 therms $0.003 per therm

Under previous law, all revenues associated with the provision of gas service by an LDC
(including revenues derived from facilitfes charges, demand charges, and service charges) were
subject to GRT at the rate of 3.22%. The GRT paid by the LDC to the State was included in the cost
of service as an operating revenue deduction in a general rate case. The sales tax was not included
in the cost of service for an LDC, but instead was collected by the LDC as a surcharge to the utility
bill and remitted to the State. The sales tax rate was 3%, except for sales to manufacturers and
certain other groups, for which the applicable rate was 2.83%.

Effective July 1, 1999, the GRT and sales tax on piped natural gas terminated and was
replaced by the new gas tax. The intent of the gas tax is not to increase or decrease taxes, but to
replace the combination of the GRT and sales taxes that are currently in effect.

For individual customers, total nattral gas bills with the new gas tax could be higher or lower
than under previous law, depending on the amount of gas used at particular times of the year, and the
level of the LDC’s tariff rates. Please contact your LDC if you want a more detailed explanation
and/or analysis of how the change in the law affects your own gas bill.
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DOCKET NO. G-100, SUB 79
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Modify, ) ORDER REPEALING RULES,
Correct or Rescind Certain Incorrect ) MAKING MINOR CORRECTIONS
or Obsolete Gas-Related ) AND REQUESTING FURTHER
Commission Rules ) COMMENTS

BY THE COMMISSION: On November 2, 1999, the Commission issued an order initiating
a proceeding and requesting comments on the need to change gas-related Commission Rules because
of obsolescence or error. The Commission noted that it is in the process of publishing a new edition
of North Carolina Public Utilities Laws and Regulations and would like to delete obsolete Rules.
Frontier Energy, LL.C, North Carolina Natural Gas Corporation (NCNG), NUI North Carolina Gas,
Piedmont Natural Gas Company, Inc., Public Service Company of North Carolina, Inc. (PSNC), the
Public Staff and the Attorney General were deemed parties to the proceeding. No other parties
intervened. The Commission identified three Rules, Rule R1-17(h), Rule R6-2.1, and Rule R6-71,
that were believed to be obsolete and asked the parties to comrnent on whether there was any reason
that those Rules should not be rescinded. Furthermore, parties were asked to comment on the need
to rescind, update, modify or correct these or any other gas Rules based on solely on obsolescence
or error. The Commission also noted that the publication deadline is close and only non-controversial
deletions can be accommodated. It asked that parties respond within 15 days of the date of the Order
and made it clear that, if for any reason, a party felt that a Rule should not be rescinded, the Rule in
question would be left as is in the new edition of North Carolina Public Utilities Laws dnd
Regulations until further comments establish that it should be modified, corrected or deleted from
the publication in a future edition.

On November 17, 1999, three parties, NCNG, PSNC and the Public Staff, responded with
comments. All three parties agreed that Commission Rule R1-17(h), Rule R6-2.1, and Rule R6-71
were obsolete and should be rescinded. PSNC and the Public Staff offered further suggestions.

PSNC commented that Commission Rule R6-19.2(f) as published in the 1995 Edition of
North Carolina Public Utilities Laws and Regulations should be modified to correct an error, It
asserted that the last two sentences of the Rule should be deleted. Those sentences stated:

Each customer reclassified under this rule shall be notified of the change in
rate schedule, along with a copy of the tariff sheets applicable to his old and new rate
schedule, at least twenty-one days prior to the effective date of the change. If the
customer, within fourteen days of being notified that a rate change is pending, files
appropriate documentation showing that any decline in usage during the updated
period was due to altenate fuel usage, the company shall allow the customer to
remain on his original schedule.

PSNC referenced the Commission's February 22, 1991 Ordef on Reopened Rulemaking Proceeding
in Docket No. G-100, Sub 48. PSNC pointed out that those sentences had been included in the
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original version of Rule R6-19.2(f) but that in Docket No. G-100, Sub 48, the Commission had
renumbered the Rule as Rule R6-12(7) and had replaced Rule R6-19.2(f) with new language that did
not include the two sentences. In that Docket, PSNC had recommended the deletion of the sentences
to prohibit a customer from staying on-a rate schedule with a more favorable rate when it has reduced
consumption due to the voluntary use of an alternative fuel. The Commission accepted PSNC's
recommendation in its February 22, 1991 Order. The Commission has examined that Order and its
Appendix A and agrees with PSNC's assertion. The Comumission concludes that Rule R6-19.2(f) as
published in the 1995 Edition of North Carolina Public Utilities Laws and Regulations was in error
and the last two sentences stiould be deleted.

Public Staff alse filed Comments on November 17, 1999 and, in paragraph twe of its
Comments, recommended changes as follows:

(&) Rule R6-2(]) defines "Interruption of service” in terms of pilot light flames being
extinguished. Since electronic ignition systems are more prevalent than pilot lights in modern gas
appliances, the Public Staff recommends that the definition in the Rule be updated to read:

"Interruption of service" means any disturbance of the gas supply resulting in the
cessation of natural gas service to at least 50 customers.

(b)  The Public Staff also recommended that the language used to mark up tariff changes
in Rule R6-5.1 should be modemized to include the words "strikeouts” and "redline inserts" rather
than "cross-outs" and “italicized inserts.” .

(c) Rule R6-14 deals with information that must be provided on customers' bills.
Subsection (6) now reads, "The date by which the customer must pay the bill in order to benefit from
any discount or to avoid any late payment penalty.” The Public Staff would revise subsection (6) of
the Rule to-recognize that discounts are no longer offered by striking the phrase, "to benefit from any
discount or" from the Rule.

{(d)  The Public Staff suggested that the abbreviation "mcf" should be changed to "Mcf"
in Rule R6-19.1(a)

(¢)  The Public Staff suggested that the abbreviation "¢.f./hr." should be changed to "cfh”
in Rule R6-25(5)(a).

4] Finally, the Public Staff suggested that the Commission Rule which concems the
adjustment of customers' appliances is obsolete and should be rescinded. The Public Staff listed that
Rule as Rule R6-4. The Commission believes that the Public Staff was referring to Rule R6-34 and
perhaps just Rule R6-34(c).

The Commission concludes that the changes in abbreviations recommended by Public Staff
in subparagraphs (d) and () are appropriate and non-controversial and should be accepted.

The Commission appreciates the efforts of the parties to assist in correcting and revising the
North Carolina Public Utilities Laws and Regulations. It recognizes that the time constraints
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imposed by the Commission's publishing deadline imposed a burden. The Commission does not wish
to make any changes that are not clearly non-controversial unless parties have the opportunity to fully
and carefully consider the changes. Therefore, the Commission will err on the side of caution and
defer other recommended changes until all parties have had more time to comment and reply.
Furthermore, the Commission would like to give the parties more time to consider whether other gas-
related Rules should be rescinded, updated, modified or corrected based on solely on obsolescence
Or CITOT.

IT IS, THEREFORE, ORDERED as follows:
I. That Commission Rules R1-17(h), R6-2.1, and R6-71 are rescinded.

2. That the abbreviation of "mef" found in Rule R6-19.1(a) be changed to "Mcf" and the
abbreviation of "¢.f./hr." found in Rule R6-25(5)(a) be changed to "cfh." -

3. That the last two sentences of Rule R6-19.2(f) as published in the 1995 Edition of
North Carolina Public Utilities Laws and Regulations are deleted.

4. That parties shall file comments on those changes recommended in the November 17,
1999 Comments of the Public Staff and not implemented in this Order and comments on the need to
rescind, modify or cormrect any other gas-related Commission Rule based solely on obsolescence or
error on or before February 16, 2000, Reply comments will be due on or before March 17, 2000,

ISSUED BY ORDER OF THE COMMISSION.
This the _2nd_ day of _ December , 1999

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Clerk )

wR120199.01

72



GENERAL ORDERS - TELECOMMUNICATIONS

DOCKET NO. P-100, SUB 72

BEFORE THE NORTH CAROLINA UT‘ILITIES COMMISSION

In the Matter of
Investigation to Consider Whether Competitive Intrastate ) ORDER TO IMPLEMENT
Offerings of Long Distance Telephone Service Should be ) INTRALATA TOLL
Allowed in North Carolina and What Rules and Regulations )  DIALING PARITY
Should be Applicable to Such Competition if Authorized )

BY THE COMMISSION: On October 1, 1998, AT&T Communications of the Southern
States, Inc. (AT&T), made a filing in opposition to the proposed amendment filed by BellSouth
Telecommunications, Inc. (BellSouth), with respect to its intraLATA toll dialing parity and
implementation plan. AT&T called upon BellSouth to implement intralLATA presubscription in
general by February 8, 1999, regardless of whether BellSouth has been granted authority to enter the
in-region long distance market.

Intral.ATA toll dialing parity refers to the ability of an end-user to designate, or presubscribe
to, a preferred telecommunications carrier so that thereafter an intralLATA toll call will route
automatically to the preferred carrier without an access code. In practical terms it would allow a
customer to make an intralLATA toll call via his preferred carrier by dialing 1 plus the telephone
number. Currently, intraLATA competition is permitted in North Carolina, but in BellSouth’s
territory the customer must dial a 101XXXX access code plus the telephone number in order to
utilize a catrier othier than BellSouth.

AT&T by way of background, stated that BellSouth had filed revisions to its tariffs on August
10, 1998, proposing interstate intraL ATA toll dialing parity in the Wilmington and Charlotte LATAs
effective February 8, 1999. AT&T went on to argue that the Telecommunications Act of 1996
(TA96) requires BellSouth to establish intralATA toll dialing parity by February 8, 1999. AT&T
further argued that the Commission has already found intraLATA presubscription to be in the public
interest, but that its benefits are unrealized in BellSouth’s service territory. It further noted that
intralL ATA presubscription exists in other local exchange territories in North Carolina, notably those
of GTE South, Inc, (GTE) and Carolina Telephone and Telegraph Company (Carolina Telephone)
and Central Telephone Company (Central Telephone) and that BellSouth has implemented
intraLATA presubscription in other states in the Southeast, including Georgia, Florida, Kentucky,
and Mississippi. AT&T maintained that provision of intralL ATA presubscription by February 8, 1999,
is not burdensome, since BellSouth already has the technical capability in its switches.

In its Iegal argument AT&T relied on certain provisions of TA96. In Section 251(b)(3), among
the obligations of all local exchange carriers, there is the duty “to provide dialing parity to competing
providers of telephone exchange service and telephone toll service, and the duty to permit all such
providers to have nondiscriminatory access to telephone numbers, operator services, directory
assistance, and directory listings, with no unreasonable dialing delays.” Section 271(e)(2) specifically
addresses Bell operating companies (BOCs). It states in Section 271(e)(2)(A) that a BOC must
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provide intraLATA toll dialing parity “coincident with its exercise of that [in-region interLATA]
authority.” But Section 271(e){2)(B) goes on to say:

Except for single-LATA States and States that have issued an order by December 19,
1995, requiring a Bell operating company to implement intraLATA toll dialing parity, a
State may not require a Bell operating company to implement intraLATA dialing parity
in that State before a Bell operating company has-been granted authority under this
section to provide interLATA services originating in that State or before 3 years after the.
date of the enactment of the Telecommunications Act of 1996, whichever is earlier.
Nothing in this subparagraph precludes a State from issuing an order requiring
intralLATA toll dialing parity in that State prior to either such date so long as such order
does not take effect until after the earlier of either such dates.

AT&T noted that the Federal Communications Commission (FCC) had required BOCs to implement
intraLATA toll dialing parity by February 8, 1999, but that the United States Court of Appeals for
the Eighth Circuit had vacated the FCC’s dialing parity rules as they apply to intraLATA
telecommunications in State of Califomia v, FCC, 124 F.3d 934, 943 (8th Cir. 1997) (California),
reasoning that the FCC lacked jurisdiction over intrastate telecommunications matters. This ruling
vested in the states the responsibility to enforce the provisions of TA96 relating to intrastate service.

munications Company LP (Sprint), on October 8, 1998, filed Comments in Support
of AT&T’s filing in this matter. Sprint’s accompanying Motion to Intervene was unnecessary since
Sprint is already a party to Docket No. P-100, Sub 72. Sprint maintained that it was plain that
BellSouth has an obligation to provide intraLATA toll dialing parity under TA96 and that, in fact,
there is nothing to prevent the Commission from issuing such an Order, so long as it becomes
effective on or after February 8, 1999, Furthermore, the Califomnia case stands for the proposition that
the jurisdiction for imposition of intralLATA dialing parity rests with states. Such dialing parity is
clearly in the public interest, especially inasmuch as approximately 98% of all intraL ATA calls are
intrastate in nature. ’

rldCom Technologies, Ine, and MCI Telecommunications Corporation (collectivel

echoed many of the views of AT&T and emphatically denied that there should be any linkage between
BellSouth’s entry into the interL ATA long-distance market and intral ATA presubscription. The
issue is no longer “whether” but “when.” MCI argued that intraLATA toll dialing parity has
benefitted consumers throughout the BellSouth region. MCI also maintained that the Commission
should ensure that BellSouth does not discriminate against its competitors when intraLATA toll
dialing parity is ordered. For example, customers should be notified of their right to select altemative
carriers prior to as well as following the implementation of toll dialing parity.

Telecommunications Reseller’s Association (TRA), a national industry organization
representing more than 650 telecommunications service providers, supported toll dialing parity by
February 8, 1999, as a means of fostering competition and of complying with TA96.

BellSouth, by way of background, stated that its original “IntralLATA Toll Dialing Parity

Implementation Plan™ (Plan) was filed with the Commission on April 10, 1997, and approved on May
27, 1997. The Plan, which was supported by the Public Staff, stated that BellSouth would provide
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intraLATA toll dialing parity “when BellSouth is authorized by appropriaté State and Federal
authorities to provide InterLATA service in North Carolina.” The Plan also approved BellSouth’s
proposed recovery of its costs through a charge on all intrastate originating and terminating access
minutes, including intralLATA toll traffic carried over BellSouth’s facilities. On August 10, 1998,
BellSouth proposed an.amendment to the Plan to provide for interstate/intral ATA toll dialing parity
in the Wilmington and Charotte LATAs effective February 8, 1999, in order to comply with relevant
FCC rules. In California the Eighth Circuit had stated that its decision to vacate the FCC’s dialing
parity rules “does not apply to the extent that the Commission’s rules govemn the very small
percentage of intraLATA, toll, interstate telecommunications.” (Emphasis in original).

Addressing AT&T’s filing, BellSouth maintained that AT&T had misstated the law--contrary
to AT&T’s view, there is no legal requirernent at this time that full intraLATA 1+ presubscription be
implemented by February 8, 1999. There is no such requirement in the text of TA96, and the relevant
FCC rules that would mandate this result have been vacated. BellSouth argued further that the
current dialing requirements do not substantially inhibit competition and that, while companies Iike
Carolina Telephone, Central Telephone, and GTE which have adopted intraLATA toll dialing parity
can carry interLATA long distance traffic, BellSouth cannot. Hence, BellSouth would be at a
competitive disadvantage. Experience in-Georgia and Florida indicates that BellSouth would suffer
massive losses in access lines if intralLATA toll dialing parity were approved prior to BellSouth being
able to enter into the interLATA market, because AT&T and other interexchange carriers would have
a head start in packaging intetL ATA and intral. ATA long distance services. As for other states that
have mandated implementation of intraLATA toll dialing parity, BellSouth argued that they were not
similarly situated to North Carolina.

Lastly, BellSouth stated that it does not dispute that it can technically implement intraL ATA
presubscription by February 8, 1999, but it strenuously objected to being required to do so because
it would be placed at a grossly unfair competitive disadvantage.

Comments

On Qctober 19, 1998, the Commission issued an Order Seeking Comments on BellSouth
Dialing Parity. The Crder stated that the sole issue to be addressed is whether this Commission should
require BellSouth to provide intrastate intralATA toll dialing parity by February 8, 1999, and, if not,
by what date or under what circumstances. A relevant ancillary issue is how intrastate intraL ATA toll
dialing parity, if approved, is to be implemented. However, the Commission stated that the issue of
cost recovery for intraLATA toll dialing parity is considered to have been settled by the
Commission’s May 27, 1997 decision, and comments or reply comments would not be received on
this issue.

The Commission allowed parties that had not already commented on BellSouth’s proposal to
do so. Initial and reply comments were filed as follows:

Attorney General argued that while the weight of authority supports the conclusion that Section

271 does not mandate that the Commission require BellSouth to implement intralLATA dialing parity,
nevertheless intral ATA dialing parity is in the public interest and should be implemented.
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ICG Telecom maintained that the Commission has the authority to order IntraLATA
presubscription now and that presubscription will both benefit consumers and promote local exchange
competition.

Southeastern Competitive Carriers Association (SECCA) argued that the Commission has the
requisite authority to require intraLATA dialing parity and that this would be beneficial to consumers.
SECCA denied that mandating dialing parity would be unfair to BellSouth, because BellSouth is
already extremely well positioned to compete for local toll customers regardless of its status in the
interL ATA market. By leveling the intral ATA playing field, intraLATA competition will tend to lead
to lower intraLATA toll rates.

Time Warner Telecom of North Caroljna, I.P. {Time Wamer) argued that the Commission’s
authority to require intralLATA toll dialing parity is clear and that it should be implemented.

Reply Comments

Sprint stated that it agreed with the Attomey General’s comments that intraLATA dialing parity
48 in the public interest, but disagreed with the Attomey General’s view that, legally, Section 271 does
not mandate that BellSouth implement dialing parity, Sprint pointed out that Section 251(b)(3)
requires all local exchange companies to provide toll dialing parity, while Section 271(e)(2)(B) simply
provides a grace period for BOCs for such implementation until February 8, 1999, Read as a whole,
these section require BOCs to implement toll dialing parity by February 8, 1999, regardless of
whether they can compete-in the long distance market.

TRA argued that the Commission clearly has authority to institute intraLATA toll dialing parity
by February 8, 1999, although TRA concedes that state commissions are not necessarily mandated
to do so by that date. TRA further argued that instituting dialing parity is in the public interest and
that BellSouth’s argument that it would be competitively disadvantaged is specious. The consumer
would be clearly benefited by requiring intralL ATA toll dialing parity as soon as practicable,

Public Staff took a somewhat different perspective from the other parties in its
recommendations, Legally, the Public Staff said, the Commission has the flexibility to order
intraLATA tol! dialing parity as of February 8, 1999, or some other date after that. The pertinent
question is what the Commission should do. While acknowledging that toll dialing parity is beneficial
to consumers, the Public Staff also believed that “[i]t seems unfair to give BellSouth’s competitors
the ability to package interLATA and intraLATA toll services before BellSouth can compete on the
same basis.” The Public Staff was also uncertain that there would not be a negative impact on local
rates. Accordingly, the Public Staff proposed that the Commission order BellSouth to implement
intraL ATA toll dialing parity on January 15, 2000, or when BellSouth receives interLATA authority,
whichever is earlier, provided that BellSouth amends its Plan, effective February 8, 1999, to provide
intraLATA toll and expanded local calling rate reductions to the levels that are approximately
equivalent to those presently being enjoyed by BellSouth customers in other states where intraLATA
toll dialing parity has been implemented. Furthermore, the Commission should not approve any such
rate reductions until its receives complete and unconditional assurances from BellSouth that it will
not attempt to recover any resulting revenue losses under its pricing regulation plan, either through
rate rebalancing within the various service categories or through the governmental action provision.
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If BellSouth has not filed and received approval of such amendments and rate reductions by
February 8, 1999, the Commission should order BellSouth to implement intraLATA toll dialing parity
forthwith,

As for BellSouth’s proposal reparding interstate, intraLATA dialing parity, the Public Staff
recommended that this be implemented concurrently with intralLATA toll dialing parity to avoid
customer confusion.

BellSouth reiterated its arguments that the Commission has the flexibility to delay
implementation of toll dialing parity beyond February 8, 1999, and that it would be grossly unfair to
require BellSouth to do so when its competitors enjoy substantial advantages in the packaging of
services, while BellSouth lacks interLATA authority.

AT&T repeated its view that federal law requires BellSouth to implement intralATA
presubscription by February 8, 1999, and that such an action would be beneficial to the using and
consuming public, AT&T also made a number of recommendations concerning the ancillary issue as
to how IntraLATA dialing parity should be implemented.

MCI and SECCA, filing jointly, argued that public policy, public interest, and TA96 all require
that intraLATA toll dialing parity be implemented by February 8, 1999. .Furthermore, as of February
8, 1999, any “linkage” between in-region interLATA authority and implementation of intraLATA toll
dialing parity ceases to exist. MCI and SECCA noted that a number of states have ordered BOCs
to implement intraLATA toll dialing parity, including Georgia, Florida, Kentucky, Louisiana,
Mississippi, Washington, and Oregon.

Comments on Public Staff Proposal

On December 1, 1998, the Commission issued an Order seeking comments on the Public Staff’s
proposal set forth in its Reply Comments.

AT&T emphasized its belief that BellSouth has a legally: binding obligation to provide
intral ATA toll dialing parity by February 8, 1999, and that swift implementation of toll dialing parity
will benefit end-users significantly. AT&T also argued that the Commission lacks legal authority to
delay implementation of interstate intral ATA presubscription, since the FCC rules on this subject
remain legally valid.

BellSouth stated that it disagreed with the Public Staff’s proposal and urged the Commission
1o impletnent intrastate toll dialing parity on the date BellSouth enters the interLATA market. While
gratified with the Public Staff position that intralL ATA toll dialing parity is not legally required as of
February 8, 1999, as well as the Public Staff’s view that implementing dialing parity prior to
BellSouth’s entrance into the interLATA long distance market would work unfaimess, BellSouth
nevertheless emphasized its view that intetLATA long distance authority should come before toll
dialing parity, Moreover, BellSouth observed that North Carolina end-users enjoy the benefits of the
defined-radivs and defined-area plens and can utilize altemative carriers through dialing around--a
practice which interexchange carriers vigorously promote in other contexts.
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Sprint insisted that BellSouth is legally bound to implement intral,ATA toll dialing parity on
February 8, 1999 and that the rate reduction proposal of the Public Staff is no substitute for
competition. IntralLATA toll dialing competition has brought down rates in other states, such as
Florida.

TRA argued that the Public Staff’s proposal would lengthen BellSouth’s dominance over the
intralLATA toll market and would not be heneficial to end-users.

SECCA and MCI, commenting jointly, maintained that the Public Staff’s proposed
implementation date of January 15, 2000, is arbitrary and without the support of law or policy and
that competition, not continued regulation, will most benefit end-users. The Commission should also
proceed with implementation of the interstate aspect of intraLATA toll dialing parity.

Concord Telephone Company (Concord), while taking no position on the substantive matter

in this docket, expressed concemn regarding the Public Staff’s proposal. Concord

argued that the Public Staff’s proposal was neither logically nor legally related to the issue in this
docket and was seeking to “retrade complex revenue and pricing issues” already approved in Docket
No. P-55, Sub 1013, thereby reducing BellSouth’s pricing flexibility, Moreover, the current status
of this proceeding does not provide an adequate basis upon which to approve the Public Staff
proposal.

Public Staff replied that it was its proposal that, if BellSouth did not accept the conditions that
the Public Staff set out, BellSouth should implement intraLATA toll dialing parity immediately. The
Public Staff stated that it did not believe that the Commission could impose those conditions under
the Price Plan without BellSouth’s consent but that it could order BellSouth to implement intraL ATA
toll dialing parity effectively February 8, 1999, or as soon thereafter as possible. The Public Staff
argued that public policy considerations, on balance, favor such action.

WHEREUPON the Commission reaches the following
CONCLUSIONS

There are two main questions in this matter. The first is whether BellSouth is required by law
to provide intraLATA toll dialing parity by February 8, 1999. The second is, assuming the February
8th date is not required, when the appropriate date is. An ancillary issue is the date on which
implementation of jnterstate intralLATA toll dialing parity should be required.

There are several distinct views on the above matters. Those aligned with AT&T insist that
BeliSouth is legally required to provide intraL ATA toll dialing parity by February 8, 1999. BellSouth
and the Public Staff take the view that the implementation of intralLATA toll dialing parity by
February 8, 1999, is not legally required. BellSouth argues that the date of toll dialing parity should
be connected with its receiving authority to provide intetLATA long distance service. The Public
Staff has initially suggested approximately a year’s delay, coupled with BellSouth’s agreeing to
reduce intraLATA toll rates,
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It is the Commission’s view that it possesses flexibility in setting the date by which BellSouth
must provide intralL ATA toll dialing parity. Section 251(b)(3)-of TA96 imposes a duty on all local
exchange companies to provide dialing parity to competing providers, but does not specify a timetable
for doing so. Section 271(¢)(2) specifically addresses intraLATA toll dialing parity by BOCs, but it
is the Commission’s judgment that the plain language of this section only acts to preclude a state
comimission, with certain exceptions, from requiring a BOC to implement intraLATA toll dialing
parity before February 8, 1999. After that date there is no connection between whether a BOC has
received authority to provide in-region interLATA long distance service and whether intraLATA toll
dialing parity can be imposed. The FCC sought to impose rules that would have required BOCs to
implement such dialing parity by February 8, 1999, but these rules were struck down in California.
This nuling simply had the effect of vesting in the states the sound discretion as to when, on'or after
February 8, 1999, a BOC should be required to implement intraLATA toll dialing parity.

Assuming, then, that the Commission possesses discretion as to the date on which it can require
intraLATA toll dialing parity, the next question is: when?

At this point, the Public Staff recommendation that intraLATA toll dialing parity be delayed
until January 15, 2000, if BellSouth agrees to reduce intraLATA toll rates, does not appear any
Tonger to be an option. BellSouth is not agreeable to reducing its intralLATA toll rates, and the Public
Staff accurately observes that the Commission cannot unilaterally force BellSouth to do so.
Therefore, this proposal is “off the table.”

Accordingly, it is the Commission’s conclusion that BellSouth be required to provide
intralLATA toll dialing parity (including the interstate component) by February 8, 1999, in accordance
with the provisions of its Plan.

The argument in favor of requiring BellSouth to implement intralL ATA toll dialing parity by
February 8, 1999, is that doing so is clearly in the public interest in that it would foster competition
and level the playing field with respect to the provision of intraLATA toll traffic. The present system
in which BellSouth can carry intraLATA toll traffic when its customers simply dial i+, while
competitors are relegated to offering the same service through 101XXXX, clearly puts the
competitors at a relative disadvantage and inconveniences their customers. Abolition of this anomaly
is certainly in the public interest and is in accordance with the pro-competitive policies enunciated in
TA96 and House Bill 161,

While conceding that it can technically provide toll dialing parity by February 8, 1999,
BellSouth wants to tie the imposition of dialing parity to its receiving authority to provide in-region
interLATA long distance authority and complains that it would be otherwise competitively
disadvantaged and would lose customers. As noted above, there is no necessary legal connection

“between the two after February 8, 1999. To do so would amount to postponing intraLATA toll
dialing parity by BellSouth indefinitely. This would be unacceptable. The Commission and all the
parties to this docket are abundantly acquainted with the Section 271 process and how it “grinds slow
and exceeding fine”--so slowly and so finely that no BOC has yet been granted authority to provide
interL ATA long distance service by the FCC. Mandating intralL ATA toll dialing parity by BellSouth
will put BellSouth and its competitors on an even footing regarding dialing arrangements. The fact
that BellSouth lacks the authority to package its services with the degree of flexibility that its
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competitors have is an artifact of telecommunications history over which this Commission has no
dispositive control. It is unfair to deprive North Carolina customers of the benefits of intral. ATA
dialing parity contingent upon an event which may or may not happen in the foreseeable future.

IT IS, THEREFORE, ORDERED as follows:

1.  ThatBellSouth implement intraLATA toll dialing parity by no later than February 8, 1999,
in accordance with the provision of its Plan.

2.  That the tariff revisions regarding interstate intral. ATA toll dialing parity, filed August
10, 1998, be approved, with implementation by no later than February 8, 1999,

3. That all certified interexchange carriers be hereby authorized to offer intralL ATA
presubscription (1+, O+, and 14+NXX+555-1212 calling) to BellSouth customers in North Carolina
effective February 8, 1999,

4.  That BellSouth shall provide a Public Notice to be mailed to all its customers informing
them of their ability to choose intraLATA carriers and of the process for such selection. BellSouth
shall consult with the Public Staff on both the Public Notice and the seript for informing customers
subscribing to local exchange service.

ISSUED BY ORDER. OF THE COMMISSION.
This the _5th _ day of January, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Cletk

mr10499.04

Commissioners William Pittman and Richard Conder dissented.
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DOCKET NO. P-100, SUB 72
DPOCKET NO. P-55, SUB 1013
DOCKET NO. P-7, SUB 825
DCCKET NO. P-10, SUB 47%
DCCKET NO. P-19, SUB 277

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NQ. P-100, SUB 72

In the Matter of
Investigation to Consider Whether Competitive
Intrastate Offerings of Long Distance Telephone
Service Should Be Allowed in North Carolina and
‘What Rules and Repulations Should be Applicable to
Such Competition if Authorized

DOCKET NO. P-55, SUB 1013 ORDER INFORMING
FACILITIES-BASED
In the Matter of INTEREXCHANGE
Application of BellSouth Telecommunications, Inc., CARRIERS OF TARIFF
for and Election of, Price Regulation FILING REQUIREMENTS

DOCKET NO. P-7, SUB 825
DOCKET NO. P-10, SUB 479

In the Matter of
Petition of Carolina Telephone and Telegraph
Company and Central Telephone Company for
Approval of Price Regulation Plan Pursuant to G.S.
62-133.5

DOCKET NO. P-19, SUB 277
In the Matter of

Application of GTE South Incorporated, for, and
Election of, Price Regulation

R o T L N i I R T T A i W e e

BY THE COMMISSION: On June 25, 1996, the Commission issued an QOrder requiring all long
distance carriers which are required to file tariffs with the Commission to file tariff revisions to flow
through the access charge reductions approved by the Commission for BellSouth, Carclina
Telephone, and Central Telephone, Companies not receiving access charge reductions were to inform
the Commission of such. The Commission’s Order also provided that any company wishing to file
an alternative flow through proposal for the 1997 access charge reductions should do so 60 days prior
to the date the future access charge reductions are scheduled to become effective. AT&T, MCI, and
Sprint filed alternative flow through proposals.
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On June 18, 1997, the Commission issued an Order ruling on the three proposals finding that
the flow through of the 1997 access charge reductions by AT&T, MCI, and Sprint should be
accomplished by reducing all services that utilize switched access on a pro rata basis based on minutes
of use. Other companies were permitted to flow through the access charge reductions to basic
residential and business MTS rates or to implement the flow through on all services utilizing switched
access service. Companies were allowed to exempt services for which the results would be de
minimis and it would be administratively burdensome to accomplish the rate reduction.

On June 24, 1998, further reductions to the access charges imposed by BellSouth, Carolina
Telephone and Central Telephone became effective. On June 24, 1999, BellSouth will implement a
further switched access reduction of approximiately $15 million. The filing by BellSouth will be the
fourth annual filing made to reduce switched access charges by one or more of the incumbent local
exchange companies.

The Public Staff presented an item at the Commission’s May 15, 1999, Agenda Conference:
requesting that an order be issued informing the facilities-based long distance carriers, that is, those
long distance carriers that are still required to file and maintain tariffs with the Commission, of
BellSouth’s pending switched access reduction. The Public Staff noted that not all long distance
companies have made timely filings to flow through prior access charge reductions as ordered by the
Commission.

It was the Public Staff’s recommendation that the Commission issue an order informing the
facilities-based long distance carriers of BellSouth’s access charge reduction which becomes effective
on June 24, 1999, and stating that those carriers should submit tariff filings, along with any required
supporting workpapers, by June 24, 1999, to pass through the access charge reductions to end users.

IT IS, THEREFCRE, ORDERED that the facilities-based long distance carriers be informed
that BellSouth will be reducing one or more rates of its switched access service effective on June 24,
1999, and that the facilities-based long distance camiers should submit proposed tariffs, and
supporting workpapets if previously required, by June 24, 1999, in order to pass through the access
charge reductions to end users.

ISSUED BY ORDER OF THE COMMISSION.
This the_19th _ day of May, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Clerk

mzUSI99.0%

82



GENERAL ORDERS - TELECOMMUNICATIONS

DOCKET NO. P-100, SUB 72
DOCKET NO. P-55, SUB 1013
DOCKET NO. P-7, SUB 825
DOCKET NO. P-10, SUB 479
DOCKET NO. P-19, SUB 277

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 72

In the Matter of
Investigation to Consider Whether Competitive
Intrastate Offerings of Long Distance Telephone
Service Should be Allowed in North Carolina and
What Rules and Regulations Should be Applicable
to Such Competition if Authorized

DOCKET NO. P-55, SUB 1013

In the Matter of
Application of BellSouth Telecommunications, Inc.,
for, and Election of, Price Regulation

DOCKET NO. P-7; SUB 825
DOCKET NO. P-10, SUB 479

In the Matter of
Petition of Carolina Telephone and Telegraph
Company and Central Telephone Company
for Approval of Price Regulation Plan Pursuant to
G.S. 62-133.5

DOCKET NO. P-19, SUB 277

In the Matter of

Application of GTE South, Inc., for, and Election of|

Price Regulation

BY THE COMMISSION: On June 2, 1999, AT&T Communications of the Southern States,
Inc. (AT&T), Sprint Communications Company L.P. (Sprint), and MCI Telecommunications
Corporation (MCI WorldCom), collectively referred to as the Joint Petitioners, filed a Petition with
the Commission requesting that the Commission adopt a simplified and streamlined process for
review and approval of the flow-through of reductions in intrastate switched access charges pursuant
to the Commission’s May 2, 1996 Price Regulation Orders. The next and final reduction in access

L o

ORDER GRANTING
PETITION FOR
SIMPLIFIED REVIEW
AND APPROVAL OF
FLOW-THROUGH OF
ACCESS CHARGE
REDUCTIONS

charges under the Price Regulation Plans will occur on June 24, 1999.
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The Joint Petitioners state that their proposed simplified methodology does not represent a
major departure from the principles and underlying assumptions of the current flow-through process
under the Price Regulation Orders. The Joint Petitioners state that they agree that any flow-through
mechanism should reflect the following guiding principles:

(1)  Interexchange carriers (IXCs) should flow-through access charge reductions
to their customers;

(2)  IXCs should flow-through access charge reductions on an apgregate dollar-
for-dollar basis;

{3)  Residential customers should receive their fair share of access charge
reductions; and

(4)  IXCs should provide support to verify that the reductions are flowed-through.

‘The Joint Petitioners further maintain that the proposed methodology will simplify the process
for more prompt Commission approval of flow-throughs, permit IXCs the flexibility to respond to
market forces, and result in consumers seeing the benefits of access charge reductions sooner, while
ensuring that residential customers receive the benefits of the access charge reductions.

By Orders dated June 2 and June 25, 1996, the Commission found that IXCs should flow-
through the access charge reductions resulting from BellSouth Telecommunications, Inc. (BellSouth),
Carolina Telephone and Telegraph Company (Carolina), and Central Telephone Company’s (Central)
Price Regulation Plans by reducing basic residential and business Message Toll Service (MTS) rates
on a dollar-for-dollar basis. By Order dated June 18, 1997, the Commission ruled on alternative
flow-through proposals filed by AT&T, MCI and Sprint. The Commission ruled that AT&T, MCI
and Sprint should flow through the access charge reductions to all services that utilize switched
access on a pro rata basis based on minutes-of-use with the exception of those services for which the
flow through would produce a de minimis result and would be administratively burdensome. The
Commission’s Order was generally consistent with the recommendations of the Public Staff and the
Attorney General. The Joint Petitioners state in their Petition that the current regime of “pro rata™
flow-through strains the Public Staff’s and the parties’ administrative resources, without a
corresponding benefit to the using and consuming public, The Joint Petitioners also state that they
have consulted with the Public Staff on this matter, and the Public Staff has authorized the Joint
Petitioners to advise the Commission that it will not oppose the proposal.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
After careful consideration, the Commission believes that it is appropriate to grant the Joint
Petitioners’ Petition in this regard. The Commission notes that the scheduled June 24, 1999 access

charge reductions in these dockets are the final round of such reductions under the Price Regulation
Plans,
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IT IS, THEREFORE, ORDERED as follows:

1, That the Joint Petitioners’ Petition for Simplified Review and Approval of Flow-
Through:of Access Charge Reductions is hereby granted.

2, That the Companies shall file supporting workpapers of the flow-through to the Public
Staff for its review.

3. That other companies are allowed to flow-through the access charge reductions to
basic residential and business MTS rates or to implement the flow-through based on the Joint
Petitioners’ simplified methodology.

ISSUED BY ORDER OF THE COMMISSION.
This the __15th _ day of June, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

be061499.01

DOCKET NO. P-100, SUB 72
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Investigation to Consider Whether
Competitive Intrastate Offering of Long

Distance Telephone Service Should Be ORDER REQUIRING FILING
Allowed in North Carolina and What OF INTRALATA TOLL
Rules and Regulations Should Be DIALING PARITY PLANS

Applicable to Such Competition if
Authorized

Nt Nt Nt e Nt S N

BY THE COMMISSION: Subsequent to its Local Competition Second Repoert and Order,
the FCC issued Order FCC 99-54 in CC Docket No. 96-98 (the Order), on August 8, 1998, which
orders all Local Exchange Carriers (LECs) to submit a plan for the implementation of IntraLATA
Toll Dialing Parity to the state regulatory commission for each state in which it provides telephone
exchange service. The FCC defines LEC as “...any person that is engaged in the provision of
telephone exchange service or exchange access...” which includes Competing Local Providers
(CLPs). Any LEC who fails to file a plan with this Comimnission or the FCC as required by the Order
is in violation of FCC rules.

The Plans are ordered to be filed pursuant to Section 251(b)(3) of the Telecommunications
Act of 1996 {the Act). The Order provides for the filing of such plans with the state commission by
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April 22, 1999, and approval or rejection by the state commission by June 22, 1999, afier which the
company may file the plan with the FCC for approval.

At the Regular Commission Conference of June 14, 1999, the Public Staff recommended that
the Commission order any CLP who currently has end users in this State to which it provides basic
local exchange service, or who plans to offer such service to end users within 60 days, to file an
IntralATA Toll Dialing Parity Plan and associated notices with this Commission no later than June
30, 1959, and for any CLP who does not have any local end users to file a Plan no later than 60 days
prior to provisioning local telephone service. Those carriers reselling prepaid local exchange service
who have been granted a waiver of the portion of Commission Rule R17-2(f) which requires access
to all standard dialing patterns and do not offer 1+ or 0+ access to toll services, would not be
required to file such a Plan,

IT 1S, THEREFORE, ORDERED that any CLP, who does not hold a waiver of portions of
Rule R17-2(f}, who currently has end users in this State to which it provides basic local exchange
services or who plans to offer such service to end users within 60 days, shall file an IntraLATA Toll
Dialing Parity Plan and associated notices with this Commission no later than June 30, 1999, and any
CLP who does not now have any basic local exchange services end users in this State shall file a Plan
no later than 60 .days prior to provisioning basic local exchange service with 1+ or (+ access to.toll
services.

ISSUED BY ORDER OF THE COMMISSION.
This the _15th _ day of June, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

mr§E499.03

DOCKET NO. P-100, SUB 72

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Investigation to Consider Whether Competitive Long ) ORDER OF CLARIFICATION
Distance Telephone Service Should be Allowed in North ) REGARDING RESELLER
Carolina and What Rules and Regulations Should be ) EXEMPTIONS
Applies to Such Competition if Authorized h]

BY THE CHAIR: On December 23, 1998, the Commission issued an Order Relaxing
Regulation of Resellers, one of the major purposes of which was to place switchless and switched
resellers under the same regulatory and certification regime. Our previous Order Concerning
Reduced Regulation for Switchless Resellers issued on January 10, 1996, in this docket provided in
Ordering Paragraph No. 1 (a)-(0) exemption for switchless resellerS exemption from various statutes
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and rules, including subsection (i) that switchless resellers would be exempt from the provisions of
G.S. 62-160 through 62-179 (i.e., Article 8, Securities Regulation). The Chair wishes to clarify that
it was the intent of our December 23, 1998, Order Relaxing Regulations of Resellers that switched
resellers should be likewise exempt from the various statutes and rules set out in Ordering Paragraph
No. 1 (a)-(0) of January 10, 1996, Order Conceming Reduced Regulation for Switchless Resellers.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _21st day of June, 1999,

NORTH CARQLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

mE0G1755.05

DOCKET NO. P-100, SUB 84b
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition of North Carolina Payphone Association )} ORDER
for Review of Local Exchange Company Tariffs )} RULING ON
for Basic Payphone Service ) PETITION

BY THE COMMISSION: On March 20, 1997, the North Carolina Payphone Association
(NCPA) filed a petition requesting the Commission to review the various local exchange company
(LEC) tariffs for basic payphone service to determine whether those tariffs are in compliance with the
Telecommunications Act of 1996 (TA96 or the Act).

FEDERAL REQUIREMENTS

Section 276 of TA96 prohibits Bell Operating Companies from subsidizing their payphone
service directly or indirectly from their telephone exchange service operations or exchange access
operations and from discriminating in favor of their payphone services. This section also requires the
Federal Communications Commission (FCC) to adopt regulations which:

(a)  establish per-call compensation to ensure that all payphone
service providers are fairly compensated for each and every completed
intrastate and interstate call using their payphones;

(b)  discontinue the intrastate and interstate carrier access charge

payphone service elements and all intrastate and interstate payphone
subsidies;
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(¢)  prescribe a set of nonstructural safeguards for Bell Operating
Company payphone service;

{d)  determine whether public interest payphones should be
maintained and, if so, provide that such payphones are supported fairly
and equitably.

The FCC implemented the payphone provisions of TA96 in CC Docket No. 96-128, through
its Report and Order and its Order on Reconsideration requiring LECs to file intrastate tariffs for
payphone services which are: (1) cost based, (2) consistent with the requirements of Section 276
with regard to the removal of subsidies from exchange and exchange access services, and (3)
nondiscriminatory. In reviewing such tariffs, the FCC mandated the use of the new services test
prescribed at 47 C.F.R. Section 61.49(g)(2):

(2) Each tariff filing by a local exchange carrier subject to price cap regulation
that introduces a new service or a restructured unbundled basic service element
(BSE), as defined in Sec. 69.2(mm) of this chapter, that is or will later be included in
a basket, or that introduces or changes the rates for connection charge subelements
for expanded interconnection, as defined in Sec. 69.121 of this chapter, must also be
accompanied by:

(1)  The following, including complete explanations of the bases
for the estimates.

(i) A study containing a projection of costs for a
representative 12 month period; and

(if) Estimates of the éffect of the new tariff on the
traffic and revenues from the. service to which the new
tariff applies, the carrier's other service classifications,
and the carrfer's overall traffic and revenues. These
estimates must include the projected effects on the
traffic and revenues for the same representative 12
month period used in paragraph (h)(I1)(a) of this
section.

(2) Working papers and statistical data.

(i) Concumently with the filing of any tariff change or tariff
filing for a service not previously offered, the Chief, Tariff
Review Branch must be provided two sets of working papers
containing the information underlying the data supplied in
response to paragraph (h)(1) of this section, and a clear
explanation of how the working papers relate to that
information.
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(ii) All statistical studies must be submitted and
supported in the form prescribed in Sec. 1.363 of the
Commission's rules.

COMMISSION PROCEEDINGS

The NCPA's petition asked that the Commission order the various LECs to file information
on investment, expenses, and revenues related to payphone services so as to allow the evaluation of
the tariffs filed by these companies and determination of any subsidies in those tariffs, and to require
them to submit the cost information required by the new services test. The Commission issued an
Order on March 31, 1997, requesting comments addressing the procedure to be followed in dealing
with the NCPA's petition. Comments were filed by The Alliance of North Carolina Independent
Telephone Companies (The ALLIANCE); ALLTEL Carolina, Inc.; BellSouth Telecommunications,
Inc. (BellSouth); Carolina Telephone and Telegraph Company and Central Telephone Company
(Carolina/Central); GTE South, Incorporated (GTE South); the NCPA; and MCI
Telecommunications Corporation. On April 21, 1997, the Commission issued an Order requesting
reply comments. Reply comments were filed by The ALLIANCE, BellSouth, Carolina/ Central, GTE
South, the NCPA, AT&T Communications of the Southern States, Inc., and the Public Staff.

On May 15, 1997, the Commission issued an Order (1) requiring any LEC finding that its
existing payphone rates do not meet the requirements of the new services test to file revised rates and
supporting data with the FCC, and' (2) requiring all LECs except BellSouth to file a staternent with
the Commission of their conclusions regarding the existence of any subsidy to LEC payphone
operations in their intrastate rates.

By letter to the Commission dated September 12, 1997, the FCC stated that the Commission
had not "affimatively concluded” on the basis of a review of all payphone filings for existing service
rates that the rates satisfied the requirements of TA96, but rather the.Commission had relied on the
recommendation of the Public Staff and the certifications of the LECs in reaching that conclusion.
The FCC stated its intention to require the federal tariffing and federal review of any incutnbent LEC
payphone services offered in North Carolina. On March 20, 1998, the FCC's Common Carrier
Bureau ordered all North Carolina LECs to file payphone tariffs with the FCC.

On April 29, 1998, BellSouth, on behalf of itself and fourteen other telephone companies (the
NC Telcos), filed a motion asking the Commission to reconsider its May 15, 1997, Order. The NC
Telcos stated their opinion that the Commission had not intended to cede jurisdicfion over intrastate
payphone rates, but rather had intended that the FCC review LEC costs and revenues to ensure
compliance with the new services test. The NC Telcos asked the Commission to agree to review the
new services test information for intrastate payphone services so as to maintain jurisdiction over these
rates and services.

By Order of April 30, 1998, the Commission requested comments and reply comments on the
motion for reconsideration. Comments were filed by the NCPA; Peoples Telephone Company, Inc.,
d/b/a PTC; Communications Central, Inc.; Pay Tel Communications, Inc.; Phone Tel Technologies,
Inc.; and the Public Staff.
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On May 27, 1998, the NCPA filed a motion asking the Commission to review the newly filed
payphone rates of the LECs if it granted the NC Telcos’ motion and elected to review existing
payphone tariffs for compliance with the FCC’s new services test.

By letter dated June 17, 1998, the Commission notified the FCC of its intent to réview the
rates for existing payphone service offerings in North Carolina.

On July 1, 1998, the NCPA filed a request for oral argument.on the NC Telcos® motion for
reconsideration of the May 15, 1997, Order.

On July 10, 1998, the Commission issued an Order granting the NC Telco’s motion for
reconsideration and denying the NCPA's motion for reconsideration and its request for oral
argument. Adopting the "streamlined surrogate cost approach” proposed by the Public Staff, the
Commission stated that it would: '

1. Require the four major LECs to select studies already done with respect to
existing business services in the context of Docket No. P-100, Sub 133b, and Sub
133d, to adjust those costs to capture the unique characteristics of payphone service
provider (PSP) offerings, and to file those studies with the Commission within 45 days
from the receipt of the FCC rescission of its March 20, 1998, order and related
orders;

2, Require the Public Staff to make its recommendations based on the filings of
the LECs, including whether the studies comply with the new services test and
whether they are applicable to other LECs, in the form of a filing no later than two
months. from the submissions of the LECs;

3. Allow interested parties to make comments and reply comments on the studies
and the Public Staff's recommendation no later than two months thereafter; and

4. Render a decision as soon as practicable thereafter.

On September 14, 1998, the LECs filed their studies as required. The Public Staff filed its
comments and recommendations on December 4, 1998, and the NCPA filed its comments on
February 15, 1999, Reply comments were filed by BellSouth, Carolina/Central, GTE South, and the
Public Staff. On March 18, 1999, the NCPA filed further comments and a statement of supplemental
authority. Proposed Orders were filed on April 12, 1999, by the NCPA, Carolina/Central, GTE
South, BellSouth, and the Public Staff,

SUMMARY OF COMMENTS

Public Staff: The question before the Commission is twofold: whether there is a federal
requirement that the current PSP rates be lowered and whether a reduction to a level closer to the
LECs' costs of providing PSP services would have a net positive effect on end users of
telecommunications services in North Carolina, The FCC’s pricing standard for PSP services is the
new services test. The FCC has given the states no further direction on what constitutes a reasonable
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allocation of overhead costs. The FCC has made it clear, however, that the pricing standard under
Section 276 of the Act is not the standard under Section 252, which is the source of the FCC’
TELRIC methodology.

Application of the new services test involves the analysis of cost/price ratios. The Public Staff
caleulated cost/price ratios for the various PSP rates using cost studies from the UNE pricing docket,
appropriately adjusted for this purpose, and analyzed those ratios by comparting them with cost/price
ratios of rates allowed to become effective by the FCC under the same test. The cost to price ratio
of the existing PSP services reflects a reasonable allocation of overhead cost to these services and
therefore the existing tariffs for payphone services offered by the four LECs comply with the new
services test as required by the FCC. The Public Staff also extended its study to PSP services of the
other 12 LECs and concluded that the other LECs’ existing tariffs for payphone services also comply
with the new services test.

There are other rates besides PSP rates which contain significant contribution to basic local
rates. There is no more justification for reducing PSP rates than there is for reducing rates for large
businesses and other end users who contribute to universal service. The Commission is moving
toward reducing implicit subsidies in all telephone rates in the universal service proceeding. Each
dollar that is removed from PSP rates will ultimately have to be added to rates for services offered
to other rate payers. Reductions in PSP rates may lead to additional payphones or higher
commmissions to property ownets but will not lead to reduced rates for end users because of the nature
of the market itself.

NCPA: The LECs continue to have effective monopolies with respect to the provision of
payphone lines. Local competition has not yet brought a competitive choice to PSPs, who have only
one option -- buying access lines from their principal competitor, the incumbent LEC. The LECs
have every incentive to charge what the market will bear. While PSPs are paying excessive rates to
their principal competitor, the LECs are in effect paying the rates to themselves -- a win-win situation
for the LECs and a lose-lose situation for the independent PSPs,

The payphone market today is less competitive now than it was a few years ago, in large part
due to the excessive payphone access rates paid by PSPs. The payphone market is in a crisis. PSP
margins have eroded due to high access line prices and competition from cellular providers and dial-
around traffic, At the same time, BellSouth is bringing in gangbuster” eamings.

Existing rates for payphone services were set on the basis of traditional rate-of-return rate
setting mechanisms. The access line rate formula utilized by the Commission in its original payphone
access proceedings is still in effect today. As a result, payphone access rates reflect an outdated and
now disapproved rate setting methodology. This traditional rate analysis is inconsistent with the new
services test, which is cost based rather than rate-of-return based and is designed to reduce rates to
levels which are at economic cost.

The new services test is a bottoms-up test that established a price ceiling. It was adopted”
because the FCC recognized that LECs have the incentive and the ability to charge their payphone
competitors excessive rates. The FCC initially established the new services test in an effort to set the
proper rates for BSEs in the context of the Open Network Architecture proceeding. The FCC
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adopted this methodology as a condition to allow LECs to offer enhanced retail services in
competition with competitive enhanced service providers in the Computer 111 proceedings.

Taken as a whole, the new services test is functionally équivalent to the TELRIC pricing
standard recommended by the Public Staff and adopted by the Commission in the UNE proceeding.
The standard set out by the FCC for review of payphone line access tariffs is nearly identical to the
UNE standard set forth in Section 252(d) of the Act. The principles at issue in this proceeding are
no different from the principles underlying the UNE proceeding. Just as the Commission rejected the
LECs’ request for historical and embedded cost recovery in that proceeding, the Comtnission must
reject the same request in this proceeding,

The following adjustments must be made to the LECs’ filings in order to conform to the
pricing standard established by the FCC:

L. Loop costs must be adjusted to recognize the business nature of payphone
access lines by eliminating residential loops from the cost studies. Any unbundling
cost associated with the loops must-also be removed,

2, The sage component of payphone access line rates must be separately
justified and reduced to cost-based levels.

3. The costs from the UNE proceeding, which already include overhead and
return, constitute the maxirnum permissible rate under the new services test. Neither
the LECs nor the Public Staff have shown any basis for departing from the overhead
loading and return factors approved by the Commission in that proceeding.

4, Because the LECs base the price of payphone access lines on unseparated
costs which recover the full cost of the local loop, the total allowable rate for
payphone access line access must include the access charges which are intended to
compensate the LECs for a portion of the cost of the loop. Otherwise, the LECs will
double recover the cost of the loop.

5. Other additional charges, such as touchtone, which duplicate costs already
built into the payphone access line rate must be prohibited or else the payphone access
line rate must be reduced by the amount of the additional charge.

The cost/price ratio analysis of the LECs and the Public Staff is inaccurate and misleading,
Ratios are not a substitute for bottoms-up analysis. The ratio is one means the FCC uses to evaluate
the reasonableness of the overhead loading, There is no need to engage in a ratio analysis here. The
Commission has already approved overhead loadings for BellSouth, GTE South, and Sprint in the
UNE proceeding, and the LECs have submitted those same loadings in this proceeding and not
attemnpted to justify any greater loadings.

The tariffs cited by BellSouth and the Public Staff were not approved by the FCC. When

BellSouth filed the various tariff revisions, the FCC made no affirmative finding that the filings were
in compliance with the new services test. Since BellSouth concedes that none of these services truly
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captures the unique characteristics of PSP offerings, all of the cost/revenue ratios for these other
services are irrelevant to support the cost/revenue ratio for PSP service.

Neither the LECs nor the Public Staff cites any of the cases in which the FCC has performed
a new services test analysis. These cases show that the context of the particular rate is critical to the
new services test determination. Where the Commission approved an overhead markup of 50% or
greater, the rate was much smaller than the rate at issue here and had a smaller impact on the overall
price of the element. Loadings proposed by the LECs in this proceeding exceed the majority of the
loadings previously approved by the FCC. In the end, however, an examination of particular
overhead loading ratios is irrelevant, since the Commission has already approved overhead loadings
for these LECs in the UNE proceeding,

The LECs are asking the Commission to approve an enormous “gouge” factor, since their
existing PSP access line and usage rates exceed the maximum legal rate under the bottoms-up
approach required by the FCC by amounts ranging from 23% to 619%.

None of the LECs submitting cost information has conducted a new services test analysis
specific to access lines in confinement facilities. All payphone access lines are subject to the pricing
methodology set forth in the FCC’s Payphone Orders. The Public Staff concedes that confinement
facility rates were established to provide contribution to other services. Those rates must also be
reduced to cost-based levels.

It is premature to apply an analysis of the four largest LECs to the payphone access lines of
other LECs. The FCC’s Payphone Orders require that all LEC payphone access line tariffs be
reviewed for compliance with the new services test. This proceeding will provide guidance to the
review that will apply to the other LECs.

The LECs’ filings fail the test set out by the FCC in the Payphone Orders. The Commission
should order each LEC to reduce its payphone access line and usage rates to the legal rates and to
provide refunds to NCPA members from April 15, 1997, when the LECs were to have implemented
tariffs complying with the FCC’s pricing standard.

BellSouth: The Payphone Orders require that BeliSouth’s intrastate tariff rates for its
payphone lines be (1) cost based, (2) consistent with the requirements of Section 276, (3)
nondiscriminatory, and (4) in compliance with the new services test. The costing standards of
Sections 251 and 252 of the Act are inapplicable.

The FCC established the new services test around 1991 as a result of its-adoption of price cap
rules. The FCC concluded that a flexible, cost-based approach was the best way of controlling both
excessive pricing and discrimination. Recognizing the LECs’ need to break even on new services,
the FCC has allowed prices based on non-uniform overhead loadings.

In deciding whether prices meet the new services test, the FCC considers cost/price ratios.
The cost/price ratios of the PSP services in question are within the cost/price ratios previously
accepted by the FCC. It is within the Commission’s discretion to determine what is an appropriate
level of overhead loading for existing PSP services, Based on the FCC’s application of the new
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services test and the costs submitted in this docket, the Commission can easily find that BellSouth’s
and other LECs’ rates comply with the new services test,

If all service prices were set at incremental cost, firms like BellSouth with relatively high fixed
shared and common costs and relatively low service specific incremental costs would fail to recover
all of their costs. ‘In light of BellSouth's cost structure and the FCC’s interpretation of what
constitutes reasonable loadings, the markups on current payphone rates are reasonable.

Business rates have traditionally been priced to recover direct and overhead costs and to
provide support for universal service. Until the transition from implicit to explicit subsidies
envisioned in Section 254 of the Act is complete, it would be premature and unwise to eliminate the
implicit subsidies in BellSouth’s PSP rates.

BellSouth’s PSP rates are nondiscriminatory. BellSouth set up BellSouth Public
Communications, Inc. (BSPC) and removed all subsidies of its payphone service from its telephone
exchange service operations as required by Section 276 of TA96. Removal of these subsidies has
been approved by the Commission. Monies paid by PSPs for tariffed services provided by BellSouth
do not fund BSPC. BellSouth’s Comparably Efficient Interconnection Plan describing how it will not
discriminate in providing payphone service has been approved by the FCC. BellSouth offers the same
tariffed services at the same terms and conditions to its own payphone affiliate that it offers to other
PSPs.

Carolina/Central: The rates in question are not new rates. Carolina/Central’s Public
Telephone Access Service (PTAS) rates were originally established in 1986 and have been in effect
since 1987. These rates were established pursuant to evidentiary hearing and are prima facie just and
reasonable. This was confirmed by the Commission in 1996 in connection with Carolina/Central’s
price regulation plan. The burden of proof is on the NCPA.

The FCC’s new services test as interpreted and applied by Carolina/Central has been
consistently and repeatedly uphield by the FCC with respect to other rates. There is every reason to
believe that Carclina/Central’s interpretation and application of the new services test with respect to
PTAS rates is consistent with FCC policy. Payphone services and UNEs are addressed under
separate sections of TA96. It is entirely appropriate under the Act to have different pricing standards
for PTAS lines and UNEs.

The NCPA cites the public interest, but nowhere in its filing does the NCPA commit to pass
on PTAS rate reductions to end users. The NCPA’s appeal to the public interest is a disguise for
its real purpose of increasing profitability to NCPA members,

In citing the BellSouth PTAS proceeding in South Carolina, the NCPA avoids mentioning (1)
that the South Carolina Commission, over objection of the independent PSP industry, approved the
proposed payphone access tariffs of 22 rural LECs in the absence of formal cost studies in the record
to support the tariffs, and (2) that on January 27, 1999, the Ridgeland County Circuit Court upheld
the South Carelina Commission on all 22-orders. Carolina/Central have submitted foimal cost studies
in this docket to support their tariffed rates and thus are in a materially stronger position than the 22
rural LECs in South-Carolina.
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GTE South: The existing payphone line access rates meet the new services test, and no
reduction in rates {s warranted. The NCPA’s argument that current rates reflect an outdated rate
setting methodology is irrelevant. The costs submitted by GTE in support of its rates were in
accordance with the UNE proceeding and were not historical costs.

There is no legitimate basis for using other than an average business/residential weighting of
the loop cost. Neither the new services test nor the FCC’s Payphone Orders require a cost-based
unbundling of the elements that comprise payphone service. The NCPA’s insistence on a uniform
loading of overhead and therefore a maximum permissible rate is clearly at odds with the flexibility
built into the new services test.

The NCPA’s request to be exempt from access charges is contrary to decisions of the FCC
and other state commissions with respect to such charges. Since access charges are an implicit source
of fnding for universal service, the NCPA is inappropriately asking to be exempt from contributing
to universal service support. The NCPA’s request to have access line rates reduced by the amount
of any separate charge for touchtone service is unwarranted, The NCPA's analysis of the new
services test is filled with inconsistencies in logic and use of data, and application of its version of the
test leads to.totally unreasonable results,

FINDINGS AND CONCLUSIONS

1. The rates under review are those for existing services offered by the LECs to providers
of payphone services to the public. As such, they are not proposed rates. The rates for new services
intended for use with payphones which require central office functions beyond the normal PSP
blocking and screening, such as coin control and answer supervision, were filed and reviewed in early
1997 and are not at issue here.

2. By Order dated March 28, 1986, in Docket No. P-100, Sub 84, the Commission
promulgated its initial rules in Chapter 13 and set statewide rates for lines fumished for the purpose
of providing access for customer-provided payphones. On November 17, 1987, after a hearing, the
Commission revised the LECs’ PSP rates and regulations. With minor exceptions, the cutrent PSP
rates are identical to those established by the Commission in the 1987 Order. The Commission
established the basic monthly line rate as 60% of the business individual line rate and peak period
usage rates of $.03 for the first minute and $.02 for each additional minute of outgoing local usage.
Off-peak rates are $.02 for the first minute and $.01 for each additional minute. Incoming calls are
not measured. The LECs also offer PSP providers a choice of varfous blocking and screening options
at monthly rates ranging from $1.00 to $4.00. The most popular screening options are offered at
$2.00 or $3.00. All but two of the LECs also charge a monthly rate for touchtone service. All
companies except GTE South continue to provide up to twenty-five local directory assistance
requests per month per line before charging for local directory assistance at $.19 to $.50 per request.

3. OnlJune9, 1993, the Commission modified its rules to allow payphone providers to
attach more than one payphone in a confinement facility to a payphone line through use of a
concentrator. This arrangement allows the payphone provider to provide a variety of services to the
administrator of the confinement facility and to use the payphone lines in a manner similar to the way
inwhich PBX trunks are used by large businesses. The Commission established rates for the trunks
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used to provide service to the concentrators. These measured rates are identical to the rates applicable
to certificated Shared Tenant Service providers, The monthly rates for these trunks are set at 80%
of the applicable PBX trunk rates, and the usage rates are set at $.05 for the first minute of each
outgoing local call and $.02 for each additional minute, with discounts for off-peak usage.

4.  The rates adopted for the trunks and the usage rates for individual PSP lines reflect
the additional value traditionally assigned to business services consistent with the Commission’s goal
of keeping basic residence rates affordable and with the methodology the Commission has historically
employed when setting rates for most business and premium features,

5.  The FCC’s new services test predates TA96 by several years. In applying this test
to services which are to be federally tariffed, the FCC requires the companies to calculate the cost-to-
price relationship based on studies filed with the tariffs and the proposed monthly rates. The new
services test, as applied by the FCC, is a flexible standard. The FCC has allowed rates having a wide
range of cost/price ratios and overhead loadings to become and remain effective.

6.  The FCC's Payphone Orders requiring review of existing PSP rates for compliance
with the new services test leave the determination of the reasonableness of overhead loadings to the
judgment of state commissions. It is clear, however, that the FCC does not equate the pricing
standards set out in Sections 251 and 252 of TA96 with the new services test. Thus, the cost studies
approved by this Commission in the UNE pricing docket do not establish the overhead loadings and
maximum allowable prices for PSP services or render cost/price analysis irrelevant,

7. Under the surrogate cost approach, the four largest LECs selected studies done for
business use in Docket Nos. P-100, Subs 133b and 133d (the FLEC study docket and the UNE
pricing docket, respectively), adjusted those costs to reflect the unique characteristics of PSP lines,
and compared the results to the average revenue received from a PSP line.

8.  The studies filed by the LECs on September 14, 1998, reflect company- specific costs
consistent with the Commission’s findings in the UNE pricing docket. The studies also reflect
company specific usage inputs and views on the revenues that should be included.

9.  There is no evidence that the. cost of payphone loops is closer to the cost of business
loops than residence loops. If residence loop costs are removed from the cost studies in this
proceeding, the resulting TELRIC cost of a payphone loop for PSPs would be less than the TELRIC
cost of a payphone loop for CLPs; and if equal amounts of overhead were added to each, the
wholesale CLP rate would be greater than the retail PSP rate, Thus, the NCPA’s suggestion that
the studies be adjusted to remove residence loop costs is rejected.

10.  The cost/price ratios of the existing PSP services of the four largest LECs are within
the range of cost/price ratios of interstate offerings which the FCC has allowed to become effective
and reflect a reasonable allocation of overhead costs to these services. Thus, the existing tariffs for
payphone services offered by these LECs.comply with the new services test as required by the FCC.

I1.  The surrogate cost approach is extended to existing PSP services provided by the 12
smaller LECs instead of requiring company-specific cost studies. Average PSP revenues and costs
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of these companies can be approximated based on factual information and reasonable assumptions
about costs and usage characteristics of the lines served.

12, The Public Staff’s study of the other LECs indicates that the cost/revenue relationships
for these companies are in the range previously found reasonable for the four largest LECs. Thus,
the existing tariffs of these LECs also comply with the new services test.

13.  Approximately 435 independent providers of payphone services are certificated to
provide service in North Carolina. These include the 16 local exchange companies or their affiliates
whose payphone operations were separated from their other regulated operations effective April 15,
1997. Some of the current non-LEC providers have been serving as payphone providers in North
Carolina for more than 10 years. There are approximately 46,300 PSP access lines in North Carolina.

14,  BellSouth, the largest local exchange company it North Carolina, currently provides
23,127 of these PSP access lines, with 13,461 lines subscribed to by BellSouth Public
Communications, Inc. (BellSouth Public), the largest single payphone provider in the state. The
remainder of the lines, representing 41.8% of the total, are subscribed to by other providers.

15.  As of October 1998, there were 224 other providers serving 9,303 payphones in
BellSouth’s service area. Two of these providers are LECs: Carolina Telephone and Telegraph
Company (Carolina Telephone) with 108 payphones, and GTE South with four. Three of the other
providers; Teleleasing Enterprises, Inc., Communications Central, Inc., and Peoples Telephone
Company, Inc.; are wholly-owned subsidiaries of Davel Communications Group, Inc. Together, these
three companies serve 2,295 payphones in BellSouth’s area and 5,428 throughout the State.
Teleleasing Enterprises, Inc., with 3,395 payphones, is the largest non-LEC provider and the third
larpest provider in the State, after BellSouth Public and Carolina Telephone. BellSouth Public
provides only 363 payphones outside of the BellSouth service area.

16.  Independent PSPs have been able to offer payphone service in North Carolina for
more than twelve years. The number of providers in the current market and the longevity of a few
of the major providers indicate that the current rates have not had a negative effect on entry or
viability. There has been no indication, however, that the presence of other providers has reduced
the prices paid by the payphone end users for local calls. Since the FCC preempted state regulation
of the sent-paid local coin rate and the directory assistance rates, the typical local coin rate has risen
from $.25 to $.35 and the charges for directory assistance have typically risen from zero to $.50.
Reductions in PSP rates may lead to additional payphcnes or higher commissions to property owners
but are not likely to result in reduced rates for end users because of the nature of the market itself.

17.  Reductions for the payphone providers would also come at a cost to other ratepayers,
since offsets would fall on rates for other services, most likely the least competitive. Reductions
should be considered only in conjunction with changes in other rates which have contributed to the
Commission’s goal of universal service. Even if reductions in the PSP rates were deemed
appropriate, the need for such reductions would have to carefully be weighed against reductions in
rates for other services, for example, access charges for interexchange carriers and rates for business
end users.
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18.  Reducing the contribution toward coverage of common overhead costs from PSP
rates would not have a sustainable positive effect on payphone users and would have a negative effect
on other telephone ratepayers in North Carolina.

19.  Reducing current PSP rates to a level closer to the LECs’ costs of providing PSP
services is not required by federal law, would not result in a sustainable reduction in rates paid by end
users of payphone service in North Carolina, would have negative impacts on other ratepayers whose
rates would ultimately be increased, and would have a net negative effect on end users of
telecommunications services in North Carolina.

IT IS, THEREFORE, ORDERED:

That the Commission finds that the local exchange companies' existing intrastate tariffs for
payphone services are cost based, consistent with the requirements of Section 276 of the Act with
regard to- the removal of subsidies from exchange and exchange access services, are
nondiscriminatory, and meet the new services test.

ISSUED BY ORDER OF THE COMMISSION.
This the __16th__ day of June, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

beDE1599.01

Chair Sanford did not participate in this decision.

DOCKET NO. P-100, SUB 133d

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
General Proceeding to Determine Permanent Pricing for ) ORDER RULING ON
Unbundled Network Elements ) MOTIONS FOR
) RECONSIDERATION AND
) CLARIFICATION AND
) COMMENTS

BEFORE: Commissioner William R. Pittrnan, Presiding; and Commissioners J. Richard Conder
and Robert V. Owens, Jr.

BY THE COMMISSION: On December 10, 1998, the Commission entered an Order in this

docket adopting permanent prices for unbundled network elements (UNEs). As part of that Order,
the Commission made the following
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FINDINGS OF FACT

1. The appropriate basis for establishing permanent prices for unbundled network
elements and interconnection is total element long-run incremental cost (TELRIC) plus a reasonable
allocation of joint and common costs, which include a reasonable profit or returm.

2. The proposed rate additives to recover historical and/or stranded costs are inconsistent
with both the Telecommunications Act of 1996 and current state regulatory policy which is premised
on price plan regulation.

3. The proposed interim universal service surcharges are outside the scope of this
proceeding.

4. The cost studies presented by the ILECs, with certain modifications and adjustments,
are reasonable and appropriate for determining their respective costs of providing unbundled network
elements and local interconnection,

5. Bias was introduced into BellSouth’s loop sample by virtue of BellSouth’s having
excluded certain business loops from its study. An adjustment should be made to correct such bias,
and said adjustment should be made in the manner advocated by the Public Staff in its Proposed
Order.

6. Carolina/Central should be required to modify their cost studies to refiect their actual
loop investment for purposes of developing their unbundied loop costs.

7. The reasonable and appropriate overall costs of capital for use in the cost studies to
determine the forward-looking economic costs associated with the provision of unbundled network
elements and interconnection equal 9.96% for BellSouth, 10.01% for GTE, and 10.10% for
Carolina/Central.

8. The reasonable and appropriate economic lives and future net salvage values for
calculating depreciation rates for use in the cost studies are those which were adopted and approved
by the Comimission in the context of Docket No. P-100, Sub 133b, as shown on Appendix B to this
Order.

9. The reasonable and appropriate tax rates and regulatory fee for use in the cost studies
are: federal income tax rate, 35%; state income tax rate, 6.9%; and regulatory fee, 0.09%.

10.  The recurring and nonrecurring charges proposed by the ILECs should be modified
to reflect the changes in the annual cost factors which the Commission has found to be reasonable
and appropriate herein.

11.  GTE and Carolina/Central should be required to file proposed rates and cost studies

for each of the various types of loops and local switching elements identified herein and for access
to poles, ducts, and conduits,
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12.  The drop wire lengths utilized by the ILECs in their cost studies are reasonable and
appropriate for purposes of this proceeding,

13.  The reasonable and appropriate structure sharing percentages to be used by the ILECs
are those that were adopted and approved by the Commission in the context of Docket No. P-100,
Sub 133b. '

14.  The reasonable and appropriate loading factors to be used by the ILECs are those that
were adopted and approved by the Commissien in the context of Docket No. P-100, Sub 133b.

15.  The switching costs proposed by the ILECs, subject to certain modifications and
adjustments, are reasonable and appropriate for recovering their respective switching costs associated
with providing UNEs and interconnection.

16.  The ILECs’ proposed shared and common cost factors are reasonable and appropriate
and should be adopted.

17.  The ILECs’ fill factor/utilization ratios including distribution pairs per residential
housing unit for use in calculating cable and wire facilities as filed should be adopted with the
exception of necessary adjustments to comply with the Commission Orders issued in the FLEC
Docket.

18.  BellSouth's assumptions regarding bridge tap, cable size, and tapering should be
adopted for use in setting its permanent UNE rates.

19, Vertical features should be unbundled and priced separately from the local switch
based on costs determined by the ILECs’ studies, as modified by this Order.

20.  BellSouth's recommended copper/fiber crossover of 12,000 feet is reasonable and
appropriate.

21.  The nonrecurring charges proposed by the ILECs, subject to certain modifications and
adjustments, are reasonable and appropriate for recovering their respective nonrecurring costs
associated with providing UNEs.and interconnection.

22.  The reasonable and appropriate fallout rate for use by the ILECs in their calculations
of nonrecurring costs is 10%,

23.  Nonrecurring costs, as approved herein, associated with the disconnection of the
various loops and ports should be recovered through the recurring rates associated with those loops
and ports. Such recovery should be accomplished by spreading the discounted costs over the
expected life of the installation, which the Commission has determined to be four years. The
reasonable and appropriate discount rates are the overall costs of capital adopted for the various
ILECs for purposes of this proceeding.
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24,  GTE's proposal to establish new nonrecurring costs for resale services is outside the
scope of this proceeding.

25.  The one-time development costs for new operations support systems (OSS) and
improvementsto existing systems that the ILECs propose to recover through nonrecurring charges
should be recovered through recurring rates applicable to users of the OSS,

26.  Travel times included by BellSouth in developing nonrecurring costs are not
overestimated and should be approved.

27,  The collocation charges proposed by the ILECs, as modified, are cost-based,
reasonable, and appropriate.

28.  BellSouth’s proposed application fee for physical collecation is excessive and should
be reduced to its current tariffed rate of $3,850.

29.  BellSouth should allow CLPs to use wire cages for physical collocation,

30.  GTE's revised collocation rates should be adopted, and GTE is required to refile its
intrastate tariff and include the simple, moderate, and complex classifications of its North Carolina
offices in which collocation is offered.

31.  While collocation is a legally peninissible way for an ILEC to provide access to UNEs,
the Commission declines to rule at this point whether there are any other legally permissible or
practical ways for the ILECs to provide such access.

32.  Proposals for geopraphical deaveraging of UNE prices are premature and should be
rejected for purposes of this proceeding.

33.  The ILECs should not be required to combine unbundled network elements for CLPs.
The ILECs have adequately answered the CLPs’ complaints related to recombination requirements,
discrimination, inefficiencies, and Integrated Digital Loop Carrier (IDLC)/Universal Digital Loop
Carrier (UDLC) technology, including associated Digital Loop Carrier (DLC) related cost study
inputs.

34.  The proposals of BellSouth and GTE to apply the unbundled network elements rates
for local switching and transport to interconnection are reasonable and appropriate.

35(a). The cost recovery mechanism for service provider number portability (SPNP) or
interim number portability (INP) costs advocated by BellSouth, GTE, and Carolina/Central is
reasonable and appropriate.

35(b). GTE’s proposed rates for INP (specifically remote call forwarding - RCF) are
excessive and should be reduced.

36.  The rates for UNEs should be excluded from the price plans of the ILECs.

[y

101



GENERAL ORDERS - TELECOMMUNICATIONS

37.  The matter of reciprocal and symmetrical compensation is outside the scope of this
proceeding,

38.  GTE’s unspecified recovery mechanism for one-time implementation costs, which may
not be appropriately recovered through UNE rates, is outside the scope of this proceeding,

39. Rates to be filed and approved pursuant to this Order will be just, reasonable,
nondiscriminatory, and cost-based in accordance with federal and state law,

On January 11, 1999, certain parties to this proceeding filed motions as follows:

1 The New Entrants filed a Motion for Reconsideration and Clarification regarding
geographic deaveraging (Finding of Fact No. 32 (FF32)), shared and common costs (FF16), drop
wire lengths (FF12}), recovery of costs for interim number portability (FF35(a)), GTE fill factor
(FF17), and OSS cost recovery (FF25).

2. AT&T Communications of the Southern States, Inc. (AT&T) filed a Motion to
Rescind, Alter, or Amend Order regarding drop wire lengths (FF12), switching costs (FF15), shared
and common costs (FF16), vertical features (FF19), purchase of collocated space (FF3 1), geographic
deaveraging (FF32), and UNE combination (FF33).

3. Carolina Telephone and Telegraph Company and Central Telephone Company
(collectively, Carolina/Central) filed a Motion for Clarification regarding proposed loop rates (FF11),
copper/fiber crossover (FF20), geographic deaveraging (FF32), and proposed UNE rates for local
switching and transport approved for intétconnection (FF34).

4, GTE South Incorporated (GTE) filed a Motion for Reconsideration and Support
reganding the Commission's finding that GTE's UNEs need not reflect GTE's actual costs and should
not include an interim universal service surcharge or competitive transition charge (FF2, FF3), the
Commission's ruling regarding cost of capital and depreciation levels (FF7, FF8), ADSL tariffs and
for access to poles, ducts, and conduits (FF11), resale nonrecurring charges (FF24), and one-time
development costs (FF25).

On Januvary 13, 1999, the Commission entered an Order in this docket whereby the parties
were required to file comments regarding the above-referenced motions for reconsideration.and/or
clarifi caﬁon

On January 25, 1999, the United States Supreme Court entered its Opinion in AT&T Corp,
gt al, v. Jowa Utlitics Board et al,, 119 5.Ct. 721 (1999). The Supreme Court held, in pertinent part
that (1) the FCC has jurisdiction under Sections 251 and 252 of the Act to design a pricing
methodology and adopt pricing rules; (2) the FCC’s niles governing unbundled access are, with the
exception of Rule 319, consistent with the Act; (3) it was proper for the FCC in Rule 319 to include
operator services and directory assistance, operational support systems, and vertical switching
functions such as caller I.D., call forwarding, and call waiting within the features and services that
must be provided by competitors; (4) the FCC did not adequately consider the Section 251(d)(2)
“necessary and impair” standards when it gave requesting carriers blanket access to network elements
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i Rule 319; (5) the FCC reasonably omitted a facilities-ownership requirement on requesting carriers;
{6) FCC Rule 315(b), which forbids ILECs to separate already-combined network elements before
Ieasing them to competitors, reasonably interprets Section 251(c)(3) of the Act, which establislies the
duty to provide access to network elements on nondiscriminatory rates, terms, and conditions and
in a manner that allows requesting carriers to combine such elements; and (7) FCC Rule 809 (the
“pick and choose” rule), which tracks the pertinent language in Section 252(i) of the Act almost
exactly, is not only a reasonable interpretation of the Act, it is the most readily apparent.

The Supreme Court remanded the cases back to the Eighth Circuit Court of Appeals for proceedings
consistent with its opinion.

On January 29, 1999, the Commission entered an Order which requested the parties to make
recommendations on procedures the Commission should follow in addressing issues in this docket
they believe to be affected by the Supreme Court decision.

On February 24, 1999, the Public Staff filed comments regarding the revised UNE cost studies
filed by BellSouth, Carolina/Central, and GTE in response to the Commission’s Order of December
10, 1998.

The following parties filed initial comments on March 18, 1999: ACI Corp. d/b/a Accelerated
Connections, Inc. (ACI); AT&T; BellSouth Telecommunications, Inc. (BellSouth); Carolina/Central;
GTE; MCI WorldCom, Inc. (MCI WorldComy); North Carolina Cable Telecommunications
Association (The NCCTA); Time Warner Telecom of North Carolina, L.P. (Time Warner); New East
Telephony, Inc. (New East Telephony); ICG Telecom Group, Inc.,, Intermedia Communications,
Inc., Interpath Communications, Ine., KMC Telecom, Inc., and Business Telecom, Inc. (collectively,
New Entrants); the Public Staff; and Sprint Communications Company L.P. (Sprint).

Reply comments were filed by the following parties on April 15, 1999: ACI; AT&T; Attorney
General; BellSouth; Carolina/Central; GTE; MCI WorldCom; the NCCTA and Time Warner; New
East Telephony; New Entrants; and the Public Staff.

On June 10, 1999, the Eighth Circuit Court of Appeals entered an Order on remand in
response to the Supreme Court’s decision which, in pertinent part, reinstated FCC Rules 501-515,
601-611F, and 701-717 (the pricing rules), Rule 809 (the “pick and choose” rule), and Rule 315(b)
{ILECs shall not separate requested network elements which are currently combined). The Eighth
Circuit also vacated FCC Rule 319 (specific unbundling requirements). The Court set a schedule for
briefing and oral argument of those issues which it did not address in its initial opinion because of its
ruling on the jurisdictional issues. The Court also requested the parties to address whether it should
take any further action with respect to FCC Rules 315(c) - (f) regarding unbundling requirements.
Iowa Utjlities Board v. FCC, _ F.3d ____ (Order Filed June 10, 1999).

Discussions and Commission conclusions regarding the issues raised by the parties in their
motions for reconsideration and/or clarification and comunents follow. These matters are addressed
below by reference to the specific Findings of Fact which coincide-with those findings set forth in the
Commission Order entered in this docket on December 10, 1998, which are the subject of said
motions and comments,
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CT" 1 4- T OF T 1
LRIC COST STUDIE

Commission Order: The Commission found and concluded that, based on the status of the law as
it then existed [which was prior to the decision rendered by the United States Supreme Court-on
January 25, 1999, in AT&T Corp, et al, v. Jowa Utilities Board et al,, 119 S.Ct, 721 (1999)],.(1) the
appropriate basis for establishing permanent rates for UNEs and interconnection was total element
long-run incremental cost (TELRIC) plus a reasonable allecation of joint and common costs, which
include a reasonable profit or return and (2) the cost studies presented by the ILECs, with certain
modifications and adjustments, were reasonable and appropriate for determining their respective costs
of providing UNEs and local intercotnection.

Supreme Court Decision: The Supreme Court held, in pertinent part, that (1) the FCC has
jurisdiction under Sections 251 and 252 of the Act to design a pricing methodology and adopt pricing
rules; (2) the FCC’s rules governing unbundled access are, with the exception of Rule 319, consistent
with the Act; (3) it was proper for the FCC in Rule 319 to include operator services and directory
assistance, opetational support systerns, and vertical switching functions such as caller L.D., call
forwarding, and call waiting within the features and services that must be provided by competitors;
(4) the FCC did not adequately consider the Section 251(d)(2) “necessary and impair” standards
when it gave requesting carriers- blanket access to network elements in Rule 319; (5) the FCC
reasonably omitted a facilities-ownership requirement on requesting carriers; (6) FCC Rule 315(b),
which forbids ILECs to separate alréady-combined network elements before leasing them to
competitors, reasonably interprets Section 251(c)(3) of the Act, which establishes the duty té provide
access to network elements on nondiscriminatory rates, terms, and conditions and in 2 manner that
allows requesting carriers to combine such elements; and (7) FCC Rule 809 (the “pick and choose”
tule), which tracks the pertinent language in Section 252(f) of the Act almost exactly, is not only a
reasonable interpretation of the Act, it is the most readily apparent. The Supreme Court remanded
the cases back to the Eighth Circuit Court of Appeals for proceedings consistent with its opinion.

Eighth Circuit Decision on Remand.from Supreme Court: On June 10, 1999, the Eighth Circuit

Court of Appeals entered an Order on remand in response to the Supreme Court’s decision which,
in pertinent part, reinstated FCC Rules 501-515, 601-611, and 701-717 (the pricing rules), Rule 809
(the “pick and choose” rute), and Rule 315(b) (ILECs shall not separate requested network elements
which are currently combined). The Eighth Circuit also vacated FCC Rule 319 (specific unbundling
requirements). The Court set a schedule for briefing and oral argument of those issues which it did
not address in-its initial opinion because of its ruling on thé jurisdictional issues. The Court also
requested the parties to address whether it should take any' further action with respect to
FCC Rules 315(c) - {f) regarding unbundling requirements. Jowa Utilities Board v. FCC, F.3d

— (Order Filed June 10, 1999).

Maotions for R ideration/Clarification:
No formal Motion for Reconsideration/Clarification was filed on this issue. However, the

issue was raised in comments and reply comments filed by the parties which are addressed below.

104



GENERAL ORDERS - TELECOMMUNICATIONS
INITIAL COMMENTS (filed March 18, 1999)
ACIL: ACI did not address this issue in its initial comments.

AT&T: AT&T stated that the effect of the Supreme Court’s decision on this proceeding is
clear and unambiguous. The Supreme Court reinstated most of the FCC rules that the Eighth Circuit
had vacated and those rules have the force and effect of law and are immediately binding on the
Commission in this proceeding. It is imelevant that the reinstated rules may have been stayed or
vacated by the Eighth Circuit during the pendency of this proceeding. The FCC’s rules substantially
impact the Commission’s determination as to the appropriate cost model methodology for
establishing UNE prices in North Carolina. More specifically, the FCC’s rules prohibit the
Comrmission’s adoption of BellSouth’s cost model methodology because (1) BellSouth’s UNE prices
are not based on the costs of a forward-looking reconstructed network in North Carolina, (2)
BellSouth’s failure to incorporate the “most efficient telecommunications technology currently
available” (i.e., integrated digital loop carrier or IDLC) in its cost model violates the FCC’s rules, and
(3) the assumption inherent in BellSouth’s cost model that elements must be physically separated, and
BellSouth’s unnecessary collocation requirement for combining UNEs, cannot stand in light of the
reinstatemnent of FCC Rule 315(b). The overall effect of the FCC’s rules and the Supreme Court's
decision is to render BellSouth’s cost model methodology, and the UNE prices derived from that
model, legally invalid. If the Commission desires to adopt BellSouth’s cost model, it will have to
require BellSouth to findamentally redesign the methodology of the model to comply with the FCC’s
rules, or to develop a new model which does not reflect the historic configuration of BellSouth’s
network and which reflects the use of the most efficient technology. available and allows for UNE
combinations.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth stated that the Supreme Court’s decision should have no
significant impact on these proceedings. The TELRIC methodology adopted and employed by the
Cormission in the December 10, 1998 Order is consistent with the FCC’s approach. Although the
Commission did not follow all of the FCC’s pricing rules (such as Rule 507(f), which purports to
require that rates be geographically deaveraged), the Supreme Court’s decision does not require the
Commission to do so, because (1) the FCC’s pricing rules are not currently in effect since the Eighth
Circuit has yet to issue a mandate reinstating those rules, and (2) the'FCC has indicated that it intends
to revisit its rules.

CAROLINA/CENTRAL: Carolina/Central stated that, with the exception of Rule 319, the
Supreme Court has reinstated the FCC’s network element and interconnection pricing rules and
methodologies. The FCC’s list of network elements, as it now exists and as it may be'meodified in the
future, is a minimum list. The Commission may impose other unbundling requirements so Iong as
such requirements are consistent with the Act and the FCC’s regulations. The FCC’s newly
reinstated pricing rules require network elements to be priced according to forward-looking economic
cost, defined to be the sum of an element’s total element long-run- incremental cost and a reasonable
allocation of forward-looking common costs. Because Carolina/Central based their network element
cost studies on the FCC’s TELRIC standards, the Commission should reaffirm its finding that
Carolina/Central’s proposed UNE prices and cost studies “are reasonable and appropriate and should
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be adopted.” The FCC’s rules also require nonrecurring, as well as recurring, costs to be based on
the TELRIC standard. With the FCC’s rules vacated by the Eighth Circuit, Carolina/Central believe
that some ILECs may have varied théir interpretations on this point, setting their recurring charges
based on the forward-looking economic costs and their nonrecurring charges based on costs produced
by the embedded network. Carolina/Central have been consistent on this point, and the Commission
should ensure that other ILECs also observe the full import of the FCC’s requirements.

GTE: GTE stated that the Supreme Court’s decision creates major uncertainty as to (1)
which UNEs afe to be made available by ILECs to CLPs and (2) which pricing methodology must
be employed to set prices for those UNEs. Until these issues are resolved, all related decisions by
this Commission, including its most recent one setting “permanent” UNE rates, must necessarily be
tentative. These issues will not be fully and finally resolved until the FCC promulgates a new
“network element” rule, the Eighth Circuit rules on the substantive validity of the FCC’s TELRIC
pricing rule, and all appeals from those two decisions are exhausted. GTE reiterated the terms set
forth in the letter to the Chair of the Commission dated February 10, 1999, as the appropriate course
to follow at the current stage of this proceeding. The prices set by the Commission should replace
the interim prices set during the arbitration process until the FCC issues new and final rules with
regard to vacated Rule 319 that comply with the Act. In no event should the Commission expand
UNE requirements pending resolution of the femand of the Rule 319 issue to the FCC. Until the FCC
completes its remand proceeding, state commissions will have no basis for imposing UNE obligations.

MCI WORLDCOM: MCI WorldCom stated that the Supreme Court resolved that the FCC
has jurisdiction under Sections 251 and 252 of the Act regarding pricing and other local competition
provisions. All of the FCC’s pricing rules vacated by the Eighth Circuit have been reinstated and are
in effect, The Supreme Court held that the FCC has jurisdiction to promulgate rules to guide states
regarding UNE pricing using the FCC’s forward-looking TELRIC methodology. The Supreme Court
vacated FCC Rule 319 and remanded the matter to the FCC for further rulemaking, but in-so doing,
did not suggest that any of the network elements identified by the FCC could not meet the statutory
standard., The FCC remand does not affect the ILECs’ obligations to provide UNEs, including
combinations of UNEs, at cost-based rates, or this Commission’s obligation to determine the pricing
for UNEs pursuant to the FCC's pricing rules. A review of the elements listed in Rule 319, in light
of the provisions of the Act, indicates that ILECs should be required to provide all of the elements
previously identified by the FCC, without regard to geographic areas. The FCC remand should not
impact the obligation to provide UNEs, individually or combined. Consequently, the Commission
should determine the recurring and nonrecurring prices for UNEs in accordance with the FCC pricing
rules. Prices of UNEs cannot be based on existing network configurations, because an ILEC's
network is not efficiently configured. Pricing methodology that is based on costs derived from
existing network configuration, instead of complying with the FCC’s requirement that costs be
determined using a “scotched node,” forward-looking, efficient, reconstructed network, cannot stand
in the wake of the Supreme Court’s ruling. BellSouth’s TELRIC Calculator is not a “scorched node”
cost model and, therefore, fails to comply with the reinstated FCC rules.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer stated that the
Commission should adopt a uniform costing approach and/or cost proxy model for the purpose of
estimating the costs of providing UNEs. The NCCTA and Time Warner believe that the operations
of the nonrural ILECs do not vary so remarkably across North Carolina service territories as to justify
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different costing approaches for the purpose of developing UNE rates, The Commission should
examnine the wide range of proposed rates for UNEs among the carriers. Such a review should lead
the Commission to once thore recognize the value of selecting a single costing methodology and/or
model for use by all ILECs. The Commission may want to proceed with its permanent pricing order
but make the list of available UNEs interim, or subject to true-up, until the federal proceedings before
the Eighth Circuit and the FCC are complete and appeals from those proceedings are resolved.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initfal
comments.

NEW ENTRANTS: The New Entrants stated that the ILECs’ cost studies were based on
their existing network configurations, and the Commission declined to require the ILECs to employ
the “scorched node” method of costing. Scorched node is the term often used to describe the
methodology prescribed in Section 51.505 of the FCC pricing rules. Costing the network based on
existing nétwork design and technology is an embedded cost methodology which is expressly
prohibited by Section 51.505(d)(1} of the FCC pricing rules. The most serious consequence of using
the existing network configuration is that the length of loops, and thus the cost, is significantly
overstated. The Supreme Court reinstated the FCC pricing rules. Thus, UNE prices must now be
based on the FCC pricing rules as well as the principles inherent in those rules. To the extent the
methodology used by the ILECs and adopted by the Commission does not comply with the FCC
pricing rules, the resulting prices are overstated and must be recomputed. None of the cost studies
submitted by the ILECs conform to the FCC pricing rules, thus, the cost studies must be modified
to bring them in compliance. However, in the interest of economy of time and resources, the
Comrmission should fashion a procedure which would ensure that appropriate modifications are made
to the cost studies without duplicating the lengthy proceeding conducted last year. Toward this end,
the Commission. should order the ILECs to submit an analysis of their respective cost studies
describing in detail the areas of each study which do not comply with the FCC pricing rules and
proposing modifications to the cost studies to remedy the noncompliance. A comment period and
hearing should follow.

PUBLIC STAFF: The Public Staff did not address this issue in its initial comments.

SPRINT: Sprint stated that it concurs in and supports the position of Carolina/Central with
respect to these findings of fact.

REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T stated that the evidence in this proceeding conclusively demonstrates that
BellSouth’s methodology is not, in fact, consistent with the FCC’s UNE pricing rules. To the
contrary, the methodology underlying BellSouth’s cost studies violates the fundamental precepts of
the FCC’s pricing rules. BellSouth asserts, without any legal support whatsoever, that the FCC’s
UNE pricing rules are “not currently in effect because the Eighth Circuit has yet to issue a mandate
reinstating those rules.” No mandate is required from the Eighth Circuit in order to reinstate the
FCC’s UNE pricing rules, which are now legally binding on the Commission. In this case, when the
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Supreme Court’s decision was issued, the Eighth Circuit’s decision vacating the FCC’s UNE pricing
rules was nullified, the only barrier to the validity of the FCC’s rules was removed, and the rules were
reinstated. Supreme Court case law makes it clear that the lower federal courts lack discretion to
ignore, alter, or delay implementation of a judgment of the Supreme Court. Notwithstanding
BellSouth’s unsupported suggestion to the contrary, the law is that the Commission is required to
apply the FCC’s UNE pricing rules in this proceeding. No mandate is required from the Eighth
Circuit in order to reinstate the FCC’s rules. The FCC has not revisited its rules and has issued no
definitive statement that it has any intention of changing any of its UNE pricing rules. Statements
made by the FCC in filings before the United States Courts of Appeals in the Eighth and Ninth
Circuits clearly indicate that the FCC considers its rules in effect and binding.

ATTORNEY GENERAL: The Attorney General stated that the Supfeme Court upheld the
FCC's jurisdiction to promulgate rules implementing the local competition provisions of the Act; most
notably the rules governing prices for interconnection and unbundled access, The helding of the
Supreme Court contemplates that, as a jurisdictional matter, the States, in establishing the prices of
UNEs, must implement the FCC’s requisite pricing methodology and not a different methodology.
The Attorney General takes no position as to whether the Commission, in its December 10, 1998
Order, implemented a methodology that is or is not consistent with the FCC’s TELRIC methodology.
The Commission must at this point consider the pricing nules previously issued by the FCC to be the
methodology that it must implement:unless and until the Eighth Circuit, or another Court, rules
otherwise (or unless and until the FCC amends those rules). As a result of the Supreme Court’s
decision to vacate FCC Rule 319, the 'FCC will have to institute a rulemaking to compile a new list
of UNEs and provide proper justification for inclusion of those elements on the list. In the meantime,
the Attomey General does not see any reason why such rulemaking should immediately impact the
Commission’s decision with respect to setting prices for UNEs. Any changes required by the FCC
or the federal courts with respect to this issue could be made at a later date.

BELLSOUTH: BellSouth stated that the fimdamental premise of the Intervenors’ comments
- that BellSouth’s cost studies as modified by the Commission cannot be used to establish rates after
the Supreme Court’s decision - is seriously flawed. The Intervenors consistently overlook a recent
federal court decision affirming the Kentucky Public Service Commission’s decision to establish rates
based upon BellSouth’s cost studies even in light of the Supreme Court’s decision. According to
BellSouth, the federal court rejected the argument that BellSouth’s cost studies “are based on
BellSouth’s existing network configuration and embedded technology” and therefore are inconsistent
with the FCC’s TELRIC methodology. The same reasoning applies to the UNE rates established by
this Commission in the December 10, 1998 Order. Although the Intervenors continue to take issue
with the forward-looking nature of BellSouth’s cost studies, they conveniently ignore the evidence
of record. For example, AT&T’s claim that BellSouth’s cost studies include “embedded” engineering
and installation costs cannot be squared with the facts, since the Company’s cost modeling was
“based on the latest prices available to BellSouth™ and not upon “embedded costs” as AT&T claims.
The repeated criticisms of BellSouth’s cost studies by AT&T and MCI WorldCom are nothing more
than a last-ditch attempt to try to persuade the Commission to adopt the Hatfield Model. While
suggesting that the Hatfield Model is the only cost model consistent with the FCC’s pricing rules,
neither AT&T nor MCI WorldCom is apparently able to come to grips with the fact that the FCC has
declined to embrace the Hatfield methodology. Reinstatement of the FCC’s pricing rules does not
compel the Commission to establish rates based upon a cost model that even the FCC has rejected.
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Nothing the Supreme Court held or the Intervenors have said should cause the Commission to
reconsider its conclusion in the December 10, 1998 Order that modifying BellSouth’s cost studies
rather than the models presented by AT&T and MCI WorldCom was the “more reasonable”
approach,

CAROLINA/CENTRAL: Carolina/Central reiterated their initial comments regarding the
impact of the Supreme Court decision on this proceeding. Carolina/Central submitted UNE cost
studies based upon the FCC’s pricing rules. Their Benchmark Cost Proxy Model (BCPM) cost study
fully incorporates the pricing rules’ “scorched node™ and “most efficient telecommunications
technology available™ network configuration requirements, While AT&T and MCI WorldCom
criticize the failure of other parties to comply with the FCC requirements, they do not challenge
Carolina/Central on this point with noncompliance with the FCC pricing rules. Carolina/Central refect
and oppose the claim by some parties that the FCC pricing rules drive a need for adoption of a single
cost proxy model for use by all ILECs. No party has opposed use of the BCPM by Carolina/Central
on reconsideration or in comments. The Supreme Court’s deciston does not call into question or
require reconsideration of this important and final Commission decision.

GTE: GTE reiterated its initial comments on this issue, stating that the Supreme Court’s
actions regarding the pricing rules resolved only the preliminary challenges that had been made to
them; whether the FCC had the jurisdiction to issue such rules in the first place. There is a second
challenge to those rules that has not been resolved and that is whether they are consistent with the
terms of the Act itself. That issue is now pending before the Eighth Circuit Court of Appeals.
Moreover, the Supreme Court’s decision has not reinstated even temporarily the FCC’s pricing rules
even pending resolution of the substantive challenges brought to them. Until and unless the Eighth
Circuit recalls its prior mandate staying the FCC’s regulations, those regulations remain of no legal
effect. GTE and other parties have requested that the Eighth Circuit withhold issuance of any new
mandate until the Court has an opportunity to review the substantive merit of the FCC’s regulations.
The Eighth Circuit has not yet ruled on that request and has not recalled or medified its original
mandate staying the FCC’s pricing regulations. In support of its position, GTE cites a recent decision
issued by a federal district court in Oregon where the court refused to overturn portions of the MCI
WorldCom-GTE interconnection agreement because the state commission failed to apply substantive
regulations that were not in effect when the agreement was approved. It makes little sense for this
Commission to change any of its decisions just because the Supreme Court has held that the FCC had
jurisdiction to issue certain of its regulations when an immediate substantive review of those
regulations is underway in the Eighth Circuit.

MCIWORLDCOM: Although the ILECs generally refer to their cost models and studies
as based on “TELRIC” principles, those models and studies, and consequently the models and inputs
the Commission approved, do not produce TELRIC within the meaning of the FCC’s pricing rules.
The Commission instead approved cost models and inputs that produce UNE rates from studies based
on existing ILEC-specific network characteristics. In the case of BellSouth’s models, there was no
secret made of the assumption of existing network configuration. The ILECs” models and studies
are infused through and through with embedded cost characteristics and assumptions. In addition,
it virtually guarantees and simply does not make sense to use multiple cost models or methodologies
with respect to nonrural ILECs’ networks. The great disparity in prices generated from the ILECs’
models appears to be a result, in part, of the models themselves. Such a result lends itself to rates that
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are neither efficient nor forward-looking, are not rationally related, and are discriminatory, in violation
of the Act. In'summary, what confronts the Commission, in light of the Supreme Court’s decision
reinstating the FCC’s pricing rules, is not a “simple™ matter of tweaking some inputs while assuming
that the ILECs’ cost models can be retained. The Commission, in compliance with the FCC’s rules,
must either formulate statewide deaveraged UNE rates from the vast amounts of data presented in
this case, using one forward-looking, “scorched-node” least cost:model with forward-looking, least
cost inputs, or rehear the case.

NCCTA AND TIME WARNER: The NCCTA and Time Warner stated that, in light of the
Supreme Court decision, the manner and extent to which the combination and separation of UNEs
is part of the ILECs’ cost mode] network design will most likely demand further consideration by the
Commission. Depending upon the decision of the Eighth Circuit and the determinations of the FCC,
the Commission may need to conduct an extensive reconsideration of its Order and go beyond a
simple revision of the inputs of the ILECs’ costing models. The outcome of certain issues is likely
to require, at a minimum, wholesale changes to the platform of the costing models approved by the
Commission or even a fresh look at the propesed costing approaches and models.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants stated that the Commission should proceed in the
wake of the Supreme Court decision to ensure that its December 10, 1998 Order reflects the sound
principles underlying the FCC's reinstated pricing rules. Ignoring thé FCC rules would contravene
valid federal law. Failing to implement the FCC’s pricing rules now would only delay the need'to do
so, meaning that the Commission would then need to revisit this matter yet again at a later date to
ensure that the prices paid by CLPs have been developed in accordance with federal law. Such
procedural inefficiency is unnecessary and undesirable.

PUBLIC STAFF: The Public Staff stated that although the Supreme Court's decision will
likely have at least some impact on the UNE prices established in this proceeding, it is too early to
tell what that impact will be. Even if the FCC's pricing rules have been reinstated, they could be
stayed by the FCC pending further consideration or by the Eighth- Circuit pending review on the
merits, and they could also be modified. The Public Staff would support efforts leading to the
adoption of a single TELRIC medel for UNE pricing in the future. In the meantime, however, the
Public Staff believes that the Commission should not retreat from its determination that rates based
on TELRIC studies presented in this case should be the permanent UNE prices in North Carolina.
To the extent that proposed UNE rates are based on interstate tariffs for which no cost study data
was submitted, the Commission should require the ILECs to file studies showing that these rates
conform to TELRIC principles or to submit revised rates which are TELRIC based.

SPRINT: Sprint did not file reply comments.
DISCUSSION
Prior to the Supreme Court's decision, the Commission endorsed the FCC’s TELRIC pricing

principles and found that the appropriate basis for establishing permanent UNE prices in North
Carolina is TELRIC plus a reascnable allocation of joint and common costs. The Commission also
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found that the cost studies presented by the ILECs, with certain modifications, reflect those TELRIC
pricing principles, ate consistent with the Act, and are reasonable and appropriate for determining the
ILECs' respective costs of providing UNEs.

BellSouth argues that the Supreme Court's decision "should have no significant impact on
these proceedings.” Attached to BellSouth's comments is a copy of a motion by the LECs asking the
Eighth Circuit to defer the recall of its prior mandate relating to the FCC's pricing rules to avoid
unnecessary disruption while the merits-of the rules are under review. GTE states that the Supreme
Court's decision "creates major uncertainty” as to pricing methodology. GTE further states that it
has no objection to the implementation of prices established in the December 10, 1998 Order until
the Eighth Circuit-decides the substantive validity of the FCC's pricing rules.

AT&T, on the other hand, argues that the existing rules constitute binding federal law and
must be applied by the Commission in this case. AT&T further argues that these rules “substantially
impact the Commission's determination of the appropriate cost model methodology for establishing
UNE prices in North Carolira,” MCI WorldCom and the New Entrants also argue that the
Commission must now follow the FCC's pricing rules which were vacated by the Eighth Circuit. In
addition, according to these parties, the [LECs' studies based on existing network design and
technology fail to comply with pricing standards prescribed by the FCC.

The Public Staff stated that although the Supreme Court's decision will likely have at least
some impact on the UNE prices established in this proceeding, it is too early to tell what that impact
will be. Even if the FCC's pricing rules have been reinstated, they could be stayed by the FCC
pending further consideration or by the Eighth Circuit pending review on the merits, and they could
also be modified. The Public Staff would support efforts leading to the adoption of a single TELRIC
model for UNE pricing in the future. In-the meantime, however, the Public Staff believes that the
Commission should not retreat from its determination that rates based on TELRIC studies presented
in this case should be the permanent UNE prices in North Carolina. To the extent that proposed
UNE rates are based on interstate tariffs for which no cost study data was submitted, the Commission
should require the ILECs to file studies showing that these rates conform to TELRIC principles or
to submit revised rates which are TELRIC based. Any additional changes required by the FCC or
the federal courts can be made later,

On June 10, 1999, the Eighth Circuit Court of Appeals entered an Order on remand in
response to the Supreme Court’s decision which, in pertinent part, reinstated FCC Rules 501-515,
601-611, and 701-717 (the pricing rules), Rule 809 (the “pick and choose™ rule), and Rule 315(b)
(ILECs shall not separate requested network elements which are currently combined). The Eighth
Circuit also vacated FCC Rule 319 (specific unbundling requirements). The Court set a schedule for
briefing and oral argument of those issites which it did not address in its initial opinion because of its
ruling on the jurisdictional issues. The Court also requested the parties to address whether it should
take any further action with respect to. FCC Rules 315(c¢) - (f) regarding unbundling requirements.
lowa Utilities Board v. FCC,  F.3d ___ (Order Filed June 19, 1999).

Findings of Fact Nos. 1 and 4, including the reasoning set forth in support thereof by the
Commission in the Order of December 10, 1998, continue to be valid and are hereby reaffirmed. That
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reasoning has been further strengthened as a result of the Commission’s adoption of the additional
changes to the UNE cost studies and rates set forth in this Qrder.

CONCLUSIONS

The Commission finds good cause to affirm Findings of Fact Nos. 1 and 4, subject to the
proviso that, to the extent any of the UNE rates, interconnection rates, or methods of obtaining
access to unbundled elements, including physical collocation and virtual collocation rates, proposed
by the TLECs were based on intrastate or interstate tariffs for which no cost study data was submitted,
the ILECs should be required, consistent with the general pricing standard set forth in FCC Rule 503,
to either file cost studies showing that those rates conform to TELRIC principles or submit revised
rates which are TELRIC based. The Commission also hereby reaffirms its previous conclusion that
the cost studies presented by the ILECs, with appropriate modifications and input adjustments, follow
the FCC’s TELRIC principles, are consistent with Section 252(d) of the Act, and are an appropriate
basis for determining petmanent prices for UNES; subject, of course, to any additional changes which
may be required by future decisions rendered by the FCC and/or the federal courts as a consequence
of the Supreme Court’s decision.

1 F - RATE ADDITIV R
STRANDED COSTS
Commission Order: The Commission concluded that the proposed UNE rate additives to recover

historical and/or stranded costs are inconsistent with both the Act and state regulatory policy, which
is premised on price regulation. The Commission agreed with the Georgia Public Service
Commission’s conclusion that the “proscription in Section 252(d)(1)(2)(ii) against traditional rate-of-
return or rate base methodologies certainly supports, if not mandates, abandoning the traditional
methods of establishing rates to recover all embedded costs.” The Commission stated its belief that
when Congress established pricing standards based on cost determined without regard to rate-of-
return or other rate-based proceedings, including a reasonable profit, it did not mean for states to
view this as a floor or starting point. According to the Commission, such an interpretation would run
counter to the procompetitive poals of the Act and would permit the reinstatement of embedded or
historical cost recovery which the ILECs have foregone by electing price regulation under G.S. 62-
133.5. Furthermore, the Commission was not persuaded by arguments that the IJLECs must recover
historical costs:in this manner in order to remain viable in today’s competitive environment. Finally,
the Commission noted that the quantification of the proposed additives represented only the ILECs’
determinations of historical costs and that a proper determnination would require something akin to
a general rate case, which is no longer permitted.

Supreme Conrt Decision: The Supreme Court upheld the FCC's rulemaking authority under the Act
to design a pricing methodology with respect to UNE pricing.

Motion for Reconsideration/Clarification:

GTE: GTE argued that it is entitled to UNE prices that reflect its actual costs and to a
competitive transition charge to recover any stranded costs it incurs. According to GTE, the
Commission did not dispute that in the absence of such additives GTE will be denied the oppeortunity
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to recover its actual cost of providing UNEs, and there is no doubt that this will be the case. GTE
asserts that Section 252(d)(1) of the Act mandates full actual cost recovery and that the possibility
of eaming a reasonable profit will not exist until it has already recovered all of its actual costs, GTE
further asserts that its actual costs can be discerned based on current revenues without something akin
to a general rate case. Thus, the Commission’s rationale for rejecting GTE’s pricing proposal as
being inconsistent with the Act and current state regulatory policy was incorrect. Finally, GTE
asserts that setting prices that reflect all of its actual costs of constructing and maintaining its existing
network would not hinder the competitive process as the Commission suggested.

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.
AT&T: AT&T did not address this issue in its initial comments.
ATTORNEY GENERAL: The Attorney General did not file.initial comments.
BELLSOUTH: BellSouth did not address this issue in its initial comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments.

GTE: GTE did not further address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments,

NEW ENTRANTS: The New Entrants stated that the Supreme Court’s reinstatement of
the FCC’s pticing rules relieves GTE’s argument on this issue of any possible validity. Section
51.505(d)(1) of the FCC’s pricing rules specifically provides that historical or embedded costs may
not be considered in the calculation of forward-looking economic costs of a UNE.

PUBLIC STAFF: The Public Staff stated in its initial comments that GTE presented no new
arguments to support its position on this iésue. Subsequent to the filing of GTE’s motion, however,
the Supreme Court upheld the FCC’s mulemaking authority under the Act with respect to UNE
pricing. The TELRIC methodology prescribed in the FCC’s. pricing rules clearly prohibits
consideration of embedded costs in calculating the forward-looking economic cost of an element,
The Commission’s reasoning on this issue is quite similar to that of the FCC, and the rulings of both
agencies are consistent with the Act. Unless and until the FCC’'s and this Commission's
interpretations of Section 252(d)(1)(A)(I) are struck down in favor of GTE’s interpretation, rate
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additives to recover historical or stranded costs should be rejected in their entirety, The Public Staff
recommended that the Commission affirm its decision on this issue,

SPRINT: Sprint did not addtess this issue in its initial comments,
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments, |

AT&T: ATET did not address this issue in its reply commenits.

ATTORNEY GENERAIL: The Attomey General stated that the Commission.correctly
concluded that GTE’s proposed rate additives to recover historical costs are not consistent with the
Act and with state regulatory policy. Indeed, unless the FCC’s pricing methodology is otherwise
modified by the Eighth Circuit, this conclusion now appears to be mandated by the Supreme Court’s
recent holding in Iowa Utilities Board, which upheld the FCC’s rulemaking authority with respect to
the pricing for UNEs. The TELRIC metliodology prescribed by the FCC’s pricing rules prohibits
consideration of historical costs in caleulating the forward-looking cost-of an element. Furthermore,
as a matter of policy, GTE’s notion of pricing UNEs in a manner to recover embedded costs is not
competitively neutral and would serve as a bartier to entry because it would require competitors to
pay prices for access based on monopoly costs that would be higher than the more efficient costs that
GTE will incur in providing services in a competitive market. Likewise, GTE’s takings argument
should not dictate a different conclusion by the Commission. Therefore, the Attorney General
recommended that the Commission not reverse its finding on the bas15 of GTE’s Motion for
Reconsideration.

BELLSOUTH: BellScuth did not address this issue in-its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments.

GTE: GTE did not further address this issue in its reply comments.

MCI'WORLDCOM: MCI WorldCom stated that the Commission correctly concluded that
rate additives to recover historical or stranded costs are not permitted under TELRIC methodology.
Nevertheless, the Commission’s rejection of “rate additives” coupled with adopticn of the ILECs’
cost studies does not preduce TELRIC within the meaning of the FCC’s pricing rules. The problem
is that the ILECs’ cost models and studies are infused through and through with embedded cost
characteristics and assumptions, which affect nearly all aspects of the Commission’s Order.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this jssue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
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PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.
DISCUSSION

GTE presented no new arguments to support its position on this issue. Since the filing of
GTE’s motion, however, the Supreme Court has upheld the FCC’s rulemaking authority under the
Act with respect to UNE pricing. The Eighth Circuit has now reinstated the FCC’s pricing rules
pending a ruling on the merits. The TELRIC methodology prescribed in the FCC’s pricing rules
clearly prohibits consideration of embedded costs in calculating the forward-looking econormic cost
of an element. 51 C.F.R. 505(d)(1). In its First Report and Order in CC Docket No. 96-98 (the
Interconnection Order), the FCC noted that Section 252(d){(1)(A)(I) of the Act does not specify
whether historical or embedded costs or only forward-looking costs should be considered in setting
arbitrated rates, but concluded that a pricing methodology based on embedded costs would be "pro-
competitor -- in this casé the incumbent LECs -- rather than pro-competition.” Order No. 96-325,
released August 8, 1996, Paragraph 705. The FCC rejected the ILECs’ contentions that they must
recover embedded costs in order to ensure that they will recover their total investment costs and earn
a profit, stating that such a guarantee would exceed the regulatory assurances that the ILECs have
received in the past. Paragraph 706. The FCC further stated that the record before it did not support
the conclusion that "significant residual embedded costs will necessarily result from the availability
of network elements at economic costs,” but "[t]o the extent that any such residual consists of costs
of meeting universal service obligations, the recovery of such costs can and should be considered in
our ongoing universal service proceeding." Paragraph 707,

The Commission’s reasoning on this issue is quite similar to that of the FCC, and the rulings
of both agencies ate consistent with the Act. GTE may and undoubtedly will contend otherwise when
the Eighth Circuit reviews the FCC’s pricing rules on the merits. Unless and until the FCC’s and this
Comimission’s interpretations of Section 252(d)(1)(A)(I) of the Act are struck down in favor of
GTE’s, rate additives to recover historical and/or stranded costs should be rejected in their entirety.

CONCLUSIONS

The Commission finds good cause to deny-GTE’s Motion for Reconsideration as it pertains
to this matter and concludes that Finding of Fact No. 2 should be affirmed.

FINDING OF FACT NO. 3 - INTERTM UNIVERSAL SERVICE SURCHARGES
Commission Order: The Commission concluded that, inasmuch as it has pending a comprehensive

proceeding to address universal service issues in Docket No. P-100, Sub 133g, such surcharges are
outside the scope of this proceeding and should be rejected.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this

issue.
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Motion for Reconsideration/Clarification:

GTE: GTE argued that it proposed an interim universal service surcharge to be applied to
certain UNEs in order to ensure that ILECs have an opportunity to fully recover their actual costs.
According to GTE, the Commission erreneously concluded that it need not address universal service
issues in this docket because CLPs presently have opportunities to engage in cream-skimming and
deprive GTE of universal service support. GTE argued that this is not acceptable under Section
252(f) of the Act and cited the FCC’s decision to permit ILECs to collect the Carrier Common Line
Charge (CCLC) and a portion of the Transport Interconnection Charge (TIC) on an interim basis to
subsidize universal service during the “gap” between the institution of cost-based access rates and the
reform of universal service.

INITIAL COMMENTS (filed March 18, 199%)
ACI: ACI did not address this issue in its initial comments.
AT&T: AT&T did not address this issue in its initial comments.
- ATTORNEY GENERAL: The Attorney General did not file initial comments.
BELLSOUTH: BellSouth did not address this issue in its initial comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments.

GTE: GTE did not further address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments,

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated that GTE’s claim that it will lose universal
service support as a result of the purchase of UNEs by CLPs is no more than a last chance effort to
hold onto its monopoly-era, make-whole revenue stream. The FCC, in its Interconnection Order
(Paragraph 713), has ruled that states may not include universal support finding in the rates for
elements and service pursuant to Sections 251 and 252 of the Act. Even if this kind of recovery were
permissible, GTE has not made any showing that it is losing any support from the Ieasing of UNEs
to competitors. GTE provides no basis for that conclusion that states must tack subsidy flow
surcharges onto the forward-looking UNE prices paid by competitors. The Commission should deny
GTE’s Mation for Reconsideration on this issue.
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PUBLIC STAFF: The Public Staff stated in its initial comments that GTE’s proposed
interim universal service surcharge and method of calculation suffer from many of the same defects
as its proposed rate additive to recover stranded costs and also raise issues that are at the heart of the
universal service proceeding now pending in another docket. There is nothing in the FCC’s rules or
in any of the FCC’s orders implementing the Act that supports, much less requires, the protection of
GTE's revenue stream that GTE seeks through this mechanism. The Public Staff recommended that
the Commission affirm its decision on this issue.

SPRINT: Sprint did'not address this {ssue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments,

AT&T: AT&T did not address this issue in its reply comments,

ATTORNEY GENERAL: The Attorney General stated that the Commission correctly
concluded that GTE’s proposed interim universal service surcharges are outside the scope of this
proceeding. It simply makes more sense to make decisions regarding universal service issues in the
context of the pending universal service proceeding in Docket No. P-100, Sub 133g. The Attorney
General further stated that he was not aware of any court order or FCC rule that requires otherwise.
Therefore the Attorney General recommended that the Commissfon not reverse its finding on the
basis of GTE’s Motion for Reconsideration.

BELLSOUTH: RBellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments.

GTE: GTE did not further address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom stated that the Commission correctly concluded that
rate additives such as interim universal service surcharges are not permitted under the TELRIC
methodology. Nevertheless, the Commission’s rejection of “rate additives” coupled with adoption
of the ILECs’ cost studies does not produce TELRIC within the meaning of the FCC’s pricing rules.
The problem is that the ILECs’ cost models and studies are infused through and through with
embedded cost characteristics and assumptions, which affect nearly all aspects of the Commission’s
Order.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not address this issue in their reply comments,
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PUBLIC STAFF: The Public Staff did not address this issue in its reply comments:
SPRINT: Sprint did not file reply comments.
DISCUSSION

GTE’s proposed interim universal service surcharge and method of calculation suffer from
many of the same defects as its proposed rate additive to recover stranded costs, which the
Commission rejected in Finding of Fact No. 2. They also raise issues that are at the heart of the
universal service proceeding now pending in Docket No. P-100, Sub 133g. There is nothing in the
FCC’s rules or in any of the FCC’s orders implementing the Act that supports, much less requires,
the protection of GTE’s revenue stream that GTE seeks through this mechanism,

CONCLUSIONS

The Commission finds good cause to deny GTE’s Motion for Reconsideration as it pertains
to this matter and concludes that Finding of Fact No. 3 should be affirmed.

.7 - T A

Commission Qrder: The Commission concluded that the overall costs of capital which were
reasonable and appropriate to use in the cost studies to determine the forward-locking economic cost
associated with the provision of unbundled network elements and interconnection equal 9.96% for
BellSouth, 10.01% for GTE, and 10.10% for Carolina/Central.

Supreme Court Decjsion: The Supreme Court does not appear to have specifically addressed this
issue.

Motions for Reconsideration/Clarification:

GTE: GTE stated that the Commission should not have adopted the Public Staff’s
recommendation that the appropriate overall cost of capital for iise in GTE's forward-looking cost
study is 10.01%. According to GTE, the primary flaw in the Public Staff’s pesition is that it relies
solely on telecommunications companies as proxies for GTE, which is not a forward-locking
approach. GTE asserts that telecommunications companies have far less competition today than they
will in the not-too-distant future. Therefore, GTE believes it is more accurate to use firms that
operate in fully competitive markets as proxies to detennine the forward-looking risk to GTE. Citing
its Post-Hearing Brief, GTE also continued to challenge the Public Staff's use of book values to
determine the capital structure ratios, use of an annual discounted cash flow (DCF) model, the use
of historical growth rates versus eamings growth forecasts to predict long-run dividend growth, and
the omission of a flotation cost adjustment in the cost of equity. GTE argued that each of these issues
caused the cost of capital recommended by the Public Staff and adopted by the Commission to be too
low. GTE opined that the Commission should reconsider Finding-of Fact No. 7 and adopt the
13.03% cost of capital proposed by GTE witness Jacobson, or alternatively, the 11.25% figure
currently authorized by the FCC as the rate of return on the interstate access services of ILECs.
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INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.
AT&T: AT&T did not address this issue in its initial comments.
ATTORNEY GENERAL: The Attorney General did not file initial comments,
BELLSOUTH: BellSouth did not address this issue in its initial comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comiments,

GTE: GTE did not further address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issug in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in its initial comments,

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated in their initial comments that GTE's Motion
for Reconsideration had simply repeated its previously rejected arguments to support the use of
GTE’s excessive cost of capital proposals. The New Entrants argued that there is simply no basis
for GTE’s assumnption that firns in the S&P Industrials experience risk to the same degree as a local
telephone company like GTE will face in furnishing UNEs and interconnection. Further, the New
Entrants pointed out that even GTE itself acknowledged that it raised the same concerns in its Motion
for Reconsideration that GTE had already identified and discussed in its Post-Hearing Brief. The
New Entrants asserted that GTE provided no new analysis or facts to warrant adoption of its
previously rejected arpuments. Therefore, the New Entrants urged the Commission to reject GTE’s
request to reconsider the "credible and reliable” evidence presented by the Public Staff with respect
to the level of risk that GTE will face in furnishing TUNEs and interconnection and once again defy
GTE’s invitation to overstate its cost of capital.

PUBLIC STAFF: The Public Staff stated that the Public Staff’s DCF analysis incorporated
numerous investor-related forecasts and projections which fully reflect the risks faced by
telecommunications companies. The Public Staff believed that the volatile nature of securities
markets and stock prices of GTE and other telecommunications companies make the use of a matket
weighted capital structure unreliable and inappropriate to use in regulatory proceedings while the
preponderance of evidence indicates that analysts and investors rely on conventional book value
accounting to evaluate capital structures. The Public Staff noted that the Commission has previously
rejected the use of the quarterly version of the DCF model and has not allowed the use of a
hypothetical flotation cost adjustment to the cost of equity in any proceeding since the decision of the
Supreme Court in State ex, rel, Utiliies Commission v. Public Staff, 331 N.C. 215, 415 8.E.2d 354
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(1992). Finally, with regard to the use of only eamnings growth forecasts to predict long-run-dividend
growth rates, the Public Staff pointed out that witness Hinton testified that investors rely on a
company’s historical performance as.well as forecasts by stock analysts and that he gave primary
weight to the forecasted growth rates in his DCF analysis. The Public Staff contended that the record
clearly supports-the Commission’s reliance on the Public Staff’s DCF analysis and its adoption of the
Public Staff's recommended costs of capital. Therefore, the Public Staff recommended that Finding
of Fact No. 7 should be affirmed.

SPRINT: Sprint did not address this issue in its initial comments.

REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attomney General believed that GTE provided no new
analysis or information to warrant reconsideration on the cost of capital issue. Therefore, the
Attorney General stated that the Commission should not reverse this finding of fact on the basis of
GTE's Motien for Reconsideration.

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments.

GTE: GTE did not address further this issue in its reply comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not further address this issue in their reply
comments,

PUBLIC STAFF: The Public Staff did not further address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.
DISCUSSION

GTE’s Metion for Reconsideration repeated its previously rejected arguments on the cost of
capital issue as pointed out by the New Entrants. The Attorney General also noted that GTE had
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provided no hew analysis or information to- warrant reconsideration of this finding of fact by the
Commission. The Public Staff maintains that the record clearly supports the Commission’s reliance
on the Public Staff’s recommended costs of capital. The Conunission agrees that GTE’s Motion for
Reconsideration provides no new analysis or information to warrant reconsideration of the cost of
capital issue and that the record clearly supports Finding of Fact No. 7.

CONCLUSIONS

The Commissten coneludes that GTE's Motion for Reconsideration regarding Finding of Fact
No. 7 should be denied and that Finding of Fact No. 7 should be affirmed.

il F. FACT NQ. 8 - DEPRECIATT

Commission Order: The Commission concluded that it was reasonable and appropriate to require
the ILECs to use the economic lives and future net salvage values which were adopted and approved
by the Commission in Docket No. P-100, Sub 133b.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

Motions for Reconsideration/Clarification:

GTE: GTE stated in its Motion for Reconsideration that the Commission should reconsider
its ruling regarding economic lives and future net salvage values. GTE maintained that the FCC
ranges ordered by the Commission were developed from lives prescribed in the 1990-1994 time frame
and were established prior to the passage of the Act. GTE stated that the depreciation lives ordered
by the Commission are embedded and out-dated. GTE recommended that the Commission adopt the
depreciation lives proposed by GTE which are based on the well-established National Association of
Regulatory Utility Commissioners (NARUC) factors and are reasonable in comparison to those used
by other telecommnumications carriers. GTE stated that the Commission has made no finding that the
lives recommended by GTE are inaccurate or flawed. Finally, GTE maintained that the lives used in
Docket No. P-100, Sub 133b, were based on a Public Staff recommendation which was predicated
on the view that the Commission was required to use the FCC lives in the context of a universal
service case. GTE stated that the Commission should be willing to accept economic lives different
from those adopted in the universal service case based on the clear evidence that the FCC lives are
flawed, and GTE’s proposed lives are more forward-looking lives.

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in 1ts initial comments.
AT&T: AT&T did not address this issue in its initial comments,
ATTORNEY GENERAL: The Attorney General did not file initial comments,

BELLSOUTH: BellSouth did not address this issue in its initial comments.
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CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments.

GTE: GTE did not further address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not specifically address this issue in
its initial comments.

NEW ENTRANTS: The New Entrants stated that in Docket No. P-100, Sub 133b, the
Commission independently concluded that the FCC’s depreciation lives are forward-looking.
Therefore, the New Entrants maintained, the Commission’s decision was not based on mere abstract
considerations of consistency. The New Entrants stated that the Commission found the FCC’s
depreciation lives to be forward-looking and appropriate for use in this docket. The New Entrants
also maintained that GTE presented no new reasoning to support adoption of its proposed
depreciation lives. Therefore, the New Entrants recommended that the Commission reaffirm its
decision on this issue.

PUBLIC STAFF: The Public Staff stated in its initial comments that there is nothing in the
Act which requires the Commission to adopt the most forward-looking projection lives presented.
The Public Staff maintained that it is sufficient to use depreciation rates in the TELRIC studies that
are forward-looking and reasonable. Finally, the Public Staff stated that the record supports the
Commission’s use of the FCC’s depreciation lives in the TELRIC studies. The Public Staff
recommended that the Commission affirm its deciston on this issue. :

SPRINT: Sprint did not address.this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T did not address this issue in its reply comments.

. ATTORNEY GENERAL: The Attorney General stated in reply comments that GTE has
provided no new information warranting reconsideration on this issue. The Attorney General,
therefore, recommended that the Commission not reverse its finding on the basis of GTE’s Motion
for Reconsideration, '

BELLSOUTH: RBellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments.
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GTE: GTE did not further address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom stated in reply commenis that the Commission’s
adoption of the ILECs’ cost studies does not produce TELRIC within the meaning of the FCC's
pricing rules.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
PUBLIC STAFF: The Public Staff did not address this issue in its reply comnments.
SPRINT: Sprint did not file reply comments.

DISCUSSION

GTE did not offer any additional information on this issue, as noted by the Attorney General.
Additionally, as noted by the Public Staff, the Act does not mandate that the Commission adopt the
most forward-looking projection lives presented. The Commission agrees; therefore, the Commission
affirms its decision on this issue.

The Public Staff noted in its comments filed on February 24, 1999, that BeliSouth did not
reflect all of the economic lives and future net salvage values ordered by the Commission in. its
December 10, 1998 Order. The Commission has reviewed the economic lives and future net salvage
values used by BellSouth in its cost study and agrees with the Public Staff that BellSouth did not
reflect all of the appropriate values. Therefore, the Commission finds that BellSouth should adjust
its economic lives and future net salvage values so that they are all in compliance with the
Commission’s Order of December 10, 1998,

CONCLUSIONS
The Commission concludes that GTE’s Motion for Reconsideration in this regard should be

denied and that Finding of Fact No. 8 should be affirmed. Further, the Commission also concludes
that BellSouth should adjust its economic lives and future net salvage values so that they are all in

compliance with the Commission’s Order of December 10, 1998, ~
F F FACT NO. 11 - TES FOR_LOQOPS_A CA TCHI
i ACC TO POLES, DUCT: IT

Commission Order: The Commission concluded that to the extent GTE and Carolina/Central had
not previously filed proposed rates for digital 2-wire loops; digital 4-wire loops; Integrated Services
Digital Network (ISDN) loops; DS1 loops; High-Bit Rate Digital Subscriber Line (HDSL) loops;
Asynchronous Digital Subscriber Line (ASDL) loops; ISDN switching; Centrex switching; Private
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Branch Exchange (PBX) switching; DS1 switching; and access to poles, ducts, and conduits,
Carolina/Central and GTE should file proposed rates and cost studies consistent with the pricing
methodology approved by the Commission.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

otions for Recansideration/Clarificati

Carolina/Central: Carolina/Central stated in their Motion for Clarification that they are
filing the digital 2-wire rate as a surrogate for ADSL capable loops and the DS1 loop rate as a
surrogate for HDSL capable loops. Carolina/Central do not presently offer ADSL or HDSL services
and have no plans to introduce these services in North Carolina until the year 2000. Consequently,
Carolina/Central have performed no cost studies to establish "actual rates” for ADSL and HDSL
loops. However, Carolina/Central believe the surrogate rates referred to above satisfy the
Commission's Order with respect to Finding of Fact No. 11, and also are consistent with the New
Entrants' specific request to Carolina/Central for "DS1 loops ot HDSL". (Actual rates for ADSL and
HDSL capable loops will be provided later when the services are actually introduced.)
Carolina/Central requested confirmation that the surrogate rates satisfy the Commission's Order
with respect to Finding of Fact No. 11.

Carolina/Central stated that, at this time, they are not quoting rates for pole attachments or
for duct or conduit space. The rates charged to providers of telecommunications service for pole
attachments and for duct and conduit space are controlled by the Pole Attachment Act, 47 U.S.C.
Paragraph 224 (as amended by the Telecommunications Act of 1996), which provides, in part, that
rates for pole attachments, ducts, and conduits are matters of FCC jurisdiction unless a state
commission has certified to the FCC an intent to regulate these rates at the state level. Accordingly,
Carolina/Central propose to continue their past practice of establishing reasonable rates
for pole attachments and for duct and conduit space through negotiation with the other party.

Carolina/Central stated that they are not, at the present time, filing a formal Motion for
Reconsideration with respect to those pertions of the Commission's December 10, 1998 Order calling
for UNE rates for pole attachments, duct, and conduit space. However, in the event that
Carolina/Central's position with respect to pole attachments, ducts, and conduits is later challenged,
Carolina/Central wish to reserve all rights to file a formal Motion for Reconsideration at that time.

GTE: GTE stated in its Motion for Reconsideration that the Commission's ruling goes too
far and that the Commission should reconsider Finding of Fact No. 11. GTE argued that under
Section 224 of the Act, pole attachments fall under the jurisdiction of the FCC, not this Commission.
GTE further stated that the FCC (FCC Memorandum Opinion and Order of October 30, 1998, CC
Docket No. 98-79) has found that ADSL is an interstate special access service subject to federal
jurisdiction,

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACI did not address this issué in its initial comments.
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AT&T: AT&T did addresa; this issue in its initial comments.
ATTORNEY GENERAL: The Attorney General did not file initial comments,
BELLSOUTH: BellSouth did not address this issue in its initial comments.

CAROLINA/CENTRAL: Carolina/Central requested that the Commission retain its original
finding that GTE file proposed rates and cost studies for ADSL loops. Carolina/Central noted that
becanse the FCC's TELRIC standard assumes a forward-looking network design in the development
of recurring costs, incumbent local exchange carriers' nonrecurring charges should not include ADSL
loop conditioning charges.such as the removal of loading coils and bridge taps. These items do not
appear in a forward-looking network. Carolina/Central also requested the Commission to find that
incumbent cartiers should file rates and cost studies for "all equipment and facilities," other than just
the loop, that such carriers use to provision advanced telecommunications such as ADSL service to
their own customers.

GTE: GTE did not further address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants, in commenting on GTE's Motion for
Reconsideration, contended that GTE's claims with respect to the establishment of rates for pole
attachments unnecessarily limit this Commission's authority. While it is true that Section 224 of the
Communications Act of 1934, as amended by the Telecommunications Act of 1996, provides the
FCC with primary jurisdiction to regulate the rates, terms, and conditions for pole attachments, GTE
failed to mention that Section 224(c) gives states the authority to effectively "preempt” the FCC's
regulation, Specifically, Section 224(c) provides that "[n]Jothing in this section shall be construed to
apply to, of to give the [FCC] jurisdiction with respect to rates, terms, and conditions, or access to
poles, ducts, conduits, and rights-of-way. . ., for pole attachments in any case where such matters are
regulated by a State." 47 U.S.C. Paragraph 224(c)(1)(1996). Although each state must take
particular steps defined in the statute to certify to the FCC that such regulation will occur; nothing
prevents the Commission from taking the preliminary steps necessary to regulate pole attachments
in such a mariner, The New Entrants argued that the Commission can require GTE to submit cost
studies for pole attachments now. Once it has issued an effective ruling on what the appropriate rates
should be, the Commission could then seek to certify to the FCC that it will regulate aceess to poles,
ducts, conduits, and rights-of-way going forward.

The New Entrants contended, with respect to the pricing of unbundled ADSL loops, that

GTE misunderstood how federal law affects ADSL services. While it is true, as GTE alleged, that
the FCC has found that ADSL is an interstate special access service, that finding relates only to
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ADSL service as a finished product. The correct order for determining what ILEC obligations are
with respect to unbundling of DSL-conditioned Ioops is the FCC's August 1998 decision in CC
Docket No. 98-147, in which the FCC clearly held that “"the facilities and equipment used by
incurnbent LECs to provide advanced services are network elements and subject to section 251(c).
Thus, upon request, the incumbent LEC must provide new entrants with unbundled loops capable of
transporting high-speed digital signals . . . ." GTE's reference to the FCC's decision in CC Docket
No. 98-79 is inapposite. In accordance with relevant FCC precedent, the Commission should uphold
its decision to require GTE to submit cost studies for ADSL-conditioned loops.

The New Entrants stated that Carolina/Central's Motion for Clatification offers no rationale
now why Carolina/Central should not file proposed rates and cost studies for these loops. As an
interim measure, the New Entrants do not object to the use of the surrogates suggested by
Carolina/Central. However, these surrogate rates should be subject to true-up when permanent rates
are adopted,

PUBLIC STAFF: The Public Staff commented that this Commission has not traditionally
regulated pole attachments (broadly defined as attachments to poles, ducts, conduits, and rights-of-
way). Instead, the Commission has left these matters to negotiation between the parties and, if
negotiation fails, to the regulations of the FCC. The Commission should not attempt to duplicate the
efforts of the FCC at this time by beginning to regulate rates for pole attachments. Therefore, the
Commission should require BellSouth to withdraw its proposed rates for these services, and it should
not require the filing of rates and supporting studies by the other ILECs.

Regarding the rates and cost studies for ADSL and HDSL loops, since Carolina/Central will
not be offering those services until next year, there is no reason why rates should be filed at this time.
Given the demand for the associated services evidenced at the hearing, Carolina/Central should file
UNE rates and supporting cost studies with the Commission before offering these services to their
end users.

To the extent that GTE is offering ADSL or HDSL services to end users or to Internet service
providers in North Carclina on an interstate or an intrastate basis, GTE should offer UNE rates,
including rates for conditioning, to enable CLPs to offer those services as well.

The Public Staff recommended that this Finding of Fact should be clarified and amended to
read as follows:

BellSouth should be required to withdraw its proposed rates for poles, ducts, and
conduits. Carolina/Central should be required to file proposed rates and cost studies
for each of the various types of loops and local switching elements identified by the
Public Staff. GTE should be required to file UNE rates to enable CLPs to offer
HDSL and ADSL services, if those services are offered by GTE to its end users or to
Internet service providers in North Carolina,

SPRINT: Sprint agreed with the comments of Carolina/Central that this Commission should

affirm its original finding that GTE file proposed rates and cost studies for ADSL loops. Further,
Sprint supported Carolina/Central in their position that incumbent carriers should file rates and cost
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studies for "all equipment and facilities," other than just the loop, that such carriers use to provision
advance telecommunications such as ADSL service to its own customers.

REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.
AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Access fo Poles, Ducts, and Conduits, Carolina/Central stated
that the Commission should put aside the New Entrants' questionable analysis of the Commission's
present jutisdiction and authority in order to get to the real question, which is what the Commission
should do going forward. Carolina/Central agreed with the Public Staff that the Commission shouid
not attempt to duplicate the efforts of the FCC. The Pole Attachment Act presently provides CLPs
the same beneficial attachment rates that cable television providers enjoy, and Carolina/Central failed
to see how the Commission or any of the parties would benefit from the Commission assuming
jurisdiction over poles, ducts, and conduits in this proceeding.

ADSL Capable Loops and Eqguipment. Carolina/Central stated that they complied with the

Commission's UNE Order regarding the submission of rates for various specialized loops and
switching, In their Motion for Clarification, however, Carolina/Central observed that they do not
presently offer ADSL/HDSL services, nor do they plan to do so until the year 2000. Thus,
Carolina/Central asked for clarification on whether they could offer surrogate rates for ADSL/HDSL
capable loops until such time as Carolina/Central actually introduces ADSL/HDSL services.
Carolina/Central stated that the Public Staff and the New Entrants agreed with Carolina/Central's
proposal; however, the New Entrants asked that Carolina/Central's surrogate rates be subject to true-
up when permanent rates are adopted.

Carolina/Central further stated that they have reviewed the FCC's First Report and Order in
conjunction with the FCC's more recent orders in the advanced telecommunications services docket.
‘Based upon this review, Carolina/Central plan to submit rates and supporting cost studies for
ADSL/HDSL capable loops, as defined in the FCC's Orders, no later than July 15, 1999.

GTE: GTE did not address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments,
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NEW ENTRANTS: The New Entrants did not address this issue in its reply comments.

PUBLIC STAFF: The Public Staff stated that the Commission has not heretofore assumed
the responsibility for setting rates for ducts, poles, and conduits and should not do so now without
a compelling reason. No such reason has been advanced in this case.

SPRINT: Sprint did not file reply comments.

DISCUSSION

The Commission has not traditionally regulated pole attachments (broadly defined in Section
224 of the Act as attachments to poles, ducts, conduits, and rights-of-way). Instead, the Commission
has left these matters to negotiation between the parties and, if negotiation fails, to the regulations
of the FCC. Accordingly, the Commission agrees with the Public Staff that BellSouth should be
required to withdraw its proposed rates for poles, ducts, and conduits. Prior to offering ADSL and
HDSL services to their end users, Carolina/Central should file proposed UNE rates and cost studies
1o enable CLPs to offer ADSL and HDSL services. GTE should file UNE rates to enable CLPs to
offer HDSL and ADSL services, if those services are currently offered by GTE to its end users ot to
Internet service providers in North Carolina.

CONCLUSIONS
The Commission concludes that Finding of Fact No. 11 should be amended to read as follows:

BellSouth should be required to withdraw its proposed rates for poles, ducts, and
conduits. Prior to offering ADSL and HDSL services to their end users,
Carolina/Central should be required to file proposed UNE rates and cost studies to
enable CLPs to offer ADSL and HDSL services. GTE should be required to file UNE
rates to enable CLPs to offer HDSL and ADSL services, if those services are
currently offered by GTE to its end users or to Internet service providers in North
Carolina.

INDI F FACT NQ. 12 - DROP WIRE 1. TH

Commission Order: The Commission concluded that the drop wire lengths utilized by the ILECs
in their cost studies were reasonable and appropriate.

Supreme Court Decisjon: The Supreme Court does not appear to have specifically addressed this
issue, .

Motions for Reconsideration/Clarification:

AT&T: The Commission concluded that the drop wire lengths utilized by BellSouth in its
cost studies were “reasonable and appropriate for this proceeding” finding that “BellSouth’s
methodology appears to be more reasonable . . . [because] it is based on BellSouth’s actual
experience and thus is more reflective of actual demographics within North Carolina.” Yet contrary
to the Commission’s conclusion that BellSouth’s drop wire lengths were based on *North Carolina
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demographics,” this is not what the record reflects. Rather, the only BellSouth documentary evidence
in the record regarding drop lengths is a single page, handwritten list of “‘estimated” drop wire lengths
developed by BellSouth’s alleged “experts” who pay construction bills, but who do not actually install
drop wire. At the hearing, BellSouth did not adequately explain how it had concluded that its
estimates were accurate, reasonable, or even forward looking., Accordingly, it is impossible to tell
which, if any, of these estimated lengths truly are based on North Carolina demographics or rather
BellSouth’s region-wide information. Moreover, as to whether they are accurate, reasonable, and
forward looking, the record reflects that BellSouth witness Gray admitted in his Georgia deposition
that increases in the number and proximity of residences as well as increases in the ratio of businesses
to residences would tend to drop lengths in the future. Furthermore, BellSouth’s proposed drop wire
of 250 feet for burted wire and 300 feet for aerial is inconsistent with evidence in the record from Bell
Communications Research Corporation (BellCore) that the national average drop wire length is 73
feet, Drop wire lengths are extremely important because the lengths have a dramatic impact on the
price of loops.

Given the highly questionable nature of BellSouth’s evidence, and the fact that BellSouth’s
drop wire lengths are more than three times the uncontroverted national average, the Commission
should reject BellSouth’s proposed drop wire lengths of 250/300 feet respectively and instead amend
its Order by adopting AT&T’s proposed drop wire average length of 100 feet. AT&T’s proposed
drop wire length is reasonable - - a length that is 27 feet (more than 33%) higher than the national
average and in the range of 125 feet proposed by the New Entrants. BellSouth, on the other hand,
asked this Cormmission to approve a drop wire length that is 250 - 300% above the national average
with no credible supporting evidence other than handwritten estimated numbers scribbled on a piece
of paper.

NEW ENTRANTS: The New Entrants request that the Commission reconsider its decision
that BellSouth should be permitted fo utilize an assumed 250-foot average drop wire length in its cost
studies and adopt the more reasonable, efficient, and forward-looking 125-foot proposal
recommended by New Entrant witness McMillin. Although the Commission observes that BellSouth
“relied on its own subject matter experts, who applied their knowledge with respect to the areas
where they actually provide telephone service,” the Commission never explains in its Order why the
estimates provided by these experts were forward-looking (as required in pricing unbundled network
elements under the Act), or why these estimates should even be considered reliable.

As the party with the best access to its own costing data and the proponent of its cost study,
BellSouth bears the burden of proving that each and every input in that cost study recovers a
forward-looking cost in a manner consistent with the Act. BellSouth has not carried the burden of
proof with respect to its drop lengths on the record in this case. In fact, as the New Entrants pointed
out, BellSouth’s “actual” estimate of a 250-foot average drop length was based on no more than a
single, handwritten sheet of paper containing the scribbled notes of a single employee. The
unreasonableness of BellSouth’s proposal is all the more obvious when one considers that its drop
length estimate is more than 175 feet longer than the national average, In fact, BellSouth’s proposed
250-foot drop length is longer than GTE’s own excessive drop length estimate for North Carolina -
a striking fact when one considers that GTE’s service territory is for the most part much more rural
than BellSouth’s.
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By conirast, the New Entrants’ forward-looking 125-foot average drop length proposal is
much more reasonable. Significantly, the New Entrants” proposal is 71% longer than the national
average drop length as measured in a Bell Operating Company study. The New Entrants’ proposal
is even 25% longer thian the 100-foot average drop length proposed by AT&T for BellSouth’s cost
study. Even though the 73-foot national average may contain urban areas with shorter drop lengths,
it also necessarily includes rural areas with longer drops such as Wyoming and North Dakota. In light
of the drastic lack of support for - - and unreasonable nature of - - BellSouth’s 250-foot drop length
estimate, the Commission should reject this estimate in favor of the 125-foot proposal recommended
by New Entrant witness McMillin,

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial commenits,

AT&T: FCC Rule 505(b)(1) requires that TELRIC “be measured based on the use of the
most efficient telecommunications technology currently available and the lowest cost network
configuration, given the existing location of the ILECs’ wire centers.” The 250-foot drop length
proposed by BellSouth and adopted by the Commission prior to the Supreme Court ruling does not
comply with this rule for two reasons.

First, the Commission’s rationale for adopting BellSouth’s drop length is contrary to the
FCC’s definition of TELRIC. In its December 10, 1998 Order, the Commission concluded that the
drop lengths proposed by BellSouth in its cost model were “reasonable and appropriate for this
proceeding,” finding that “BellSouth’s methodology appears to be more reasonable . . . [because] it
is based on BellSouth’s actual experience and thus is more reflective of actual demographics within
North Carolina,” Similarly, at the hearing, Witness Gray testified that the 250-foot drop length
reflected the demographics of BellSouth’s network in North Carolina and that there was no reason
to conclude that this average would change in the future. BellSouth’s proposed drop length is thus
the very embodiment of the FCC’s definition of embedded costs, because it is designed to reflect the
“actual demographics” of BellSouth’s current network in North Carolina. As a result of the Supreme
Court decision, the use of such embedded costs now violates the law.

AT&T noted in its comments that the Tennessee Regulatory Authority had adopted its
proposed drop length of 100-foot as reasonable for Tennessee in setting prices for interconnection
and UNEs, finding that a 100-foot drop length best represents the conditions in a forward-looking
environment. Also in its comments, AT&T repeated much of the argument previously presented in
its initial motion to rescind, alter, or amend filed on January 11, 1999.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: Both AT&T and the New Entrants challenge the Commission’s findings that
the drop lengths proposed by BellSouth are appropriate. Although AT&T claims that the record does
not reflect that BellSouth’s drop wire lengths are based on “North Carolina demographics,” BellSouth
witness Gray testified at length that the estimated drop wire lengths developed by BellSouth’s subject
matter experts were North Carolina specific.
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The 250-foot drop wire length advocated by witness Gray was, according to witness Gray,
based on a North Carolina statewide survey of subject matter experts. Additionally, it was witness
Gray’s testimony that he chose to use the North Carolina survey rather than old loop surveys
covering the entire nation.

Counsel for the New Entrants cross-examined witness Gray at length about BeliSouth’s drop
wire length assumptions. In response to questions from New Entrants’ counsel, witness Gray’s
testimony on this issue covers nearly 20 pages in the transcript. Under the circumstances, the New
Entrants’ claim that BellSouth’s assumptions were based on a “single handwritten sheet of paper” is
obviously inaccurate.

It is ironic that the New Entrants criticize BellSouth’s drop wire lengths as not being
sufficiently forward-locking, given that both the New Entrants’ and AT&T’s proposals reference a
national study of drop wire lengths conducted more than 15 years ago.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
cominents.

GTE: GTE did not address this issue in its initial cornments.

MCIWORLDCOM: The FCC rules reinstated by the Supreme Court specifically prohibit
the consideration of embedded costs in the calculation of the forward-looking economic cost of an
element. BellSouth incorrectly based loop prices on the current network configuration. As a result,
its prices, particularly loop prices, include costs of histerical inefficiencies.

For example, BellSouth’s loop investment input, derived from a sample of loops in place in
BellSouth’s network, reflects the historic routes and general configuration of loops. Most
importantly, the routes determine the length of the loops, and loop length is a primary “driver” of
loop costs. By using historic routes and configurations of a sample of loops currently in place,
BellSouth has overstated loop lengths based on past inefficiencies and, therefore, has overstated loop
costs. The FCC’s pricing rules unequivocally prohibit the use of embedded drop lengths, among
other things, in loop costing procedure. Clearly, BellSouth’s loop investment costs must be
determined without regard to any of the embedded characteristics of its existing network.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: Scction 51.505(b)(1) of the FCC’s pricing rules requires that TELRIC
“be measured based on the use of the most efficient telecommumications technology currently
available and the lowest cost network configuration, given the existing location of the incumbent
LEC’s wire centers.” The 250-foot drop length proposed by BellSouth and adopted by the
Commission does not comply with this rule. The drop length used in BellSouth’s cost study was
based on input from a BellSouth witness for which no documentation was provided. At the hearing,
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BellSouth witness Gray testified that the 250-foot drop length reflected the demographics of North
Carolina and that there was no reason to conclude that this average would change in the future.
There is nothing in the record to demonstrate that the 250-foot average drop length was based on the
use of the most efficient telecornmunications technology currently available and the lowest cost
network configuration, given the existing location of BellSouth’s wire centers.

Section 51.505(e) of the Pricing Rules requires an ILEC to “prove to the state commission
that the rates for each element it offers do not exceed the forward-looking economic cost per unit of
providing the element, using a cost study that complies with” the Pricing Rules. The evidence offered
by BellSouth on average drop length does not satisfy this burden of proof.

PUBLIC STAFF: The Public Staff takes the position that the Commission should affirm its
initial finding. Specifically, the Public Staff stated that the record supports the Commission’s
conclusion that the results of the survey of BellSouth installation managers in North Carolina was
better evidence for BellSouth’s average drop lengths in North Carolina than was the national average,
The Public Staff also stated that the record also supports the conclusion that actual experience was
not an unreasonable approach to modeling a forward-looking network.

SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.

AT&T: Notwithstanding the Iegal technicalities BellSouth has manufactured to defend its
discredited cost studies, it can not escape the conclusion: {1)-that the Supreme Court reinstated the
FCC’s UNE pricing rules, (2) that the FCC’s UNE pricing rules are binding on the Commission, and
{3) that BellSouth’s cost studies violate the FCC’s UNE pricing rules. Accordingly, there is no
dispute that the Commission cannot adopt UNE prices based on BellSouth's etnbedded cost studies
because they clearly violate the FCC’s pricing rules.

BellSouth’s drop length estimates violate the FCC’s UNE pricing rules. Both BellSouth and
the Commission agree that BellSouth’s drop lengths are premised upon the configuration of
BellSouth’s network in North Carolina (however inaccurately or lacking in support). Moreover,
there is no evidence in the record to demonstrate that the 250-foot average drop length used by
BellSouth was based on the use of the most efficient telecommunications technology currently
available and the lowest cost network configuration, given the existing location of BellSouth’s wire
centers, It is sitnply BellSouth’s “off the cuff” estimation of the average of its historic drop lengths
in all of its states.

The FCC’s pricing rules require BellSouth to “prove to the state commission that the rates
for each element it offers do not exceed the forward-looking economic cost per unit of providing the
element, using a cost study that complies with” the FCC’s pricing rules. The evidence offered by
BellSouth on its average drep length does not satisfy this burden of proof. The Commission should
not adopt UNE prices on the drop lengths proposed by BellScuth in this proceeding.
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ATTORNEY GENERAL: The Attomey General did not address this issue in his reply
comments. :

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issug in their reply
comments,

GTE: GTE did not address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom continued to argue in its reply comments that the
FCC’s pricing rules unequivocally prohibit the use of embedded drop lengths, among other things,
in loop costing procedure. Since BellSouth’s loop investment costs, on which the Commission based
loop prices, reflect existing embedded network configuration, such prices have been established in
amanner in violation of the Act. In order to develop UNE rates that are forward-looking and thus
are conducive to the development of efficient competition in the local exchange market, a consistent,
statewide “scorched node” cost modeling approach, vsing forward-looking cost inputs, must be
adopted; one that does not assume the embedded network.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: Ignoring the FCC’s reinstated pricing rules would contravene valid
federal law. UNE prices must be based on forward-looking costs and not embedded costs.

PUBLIC STAFF: The Public Staff takes the position that the Commission should affirm its
initial finding. Specifically, the Public Staff stated that, of all the outside plant cost-study inputs, drop
wire lengths are least likely to change on a forward-looking basis. The locations of the houses will
be the same tomorrow as they are today. Thus, the embedded nature of actual demographics does
not necessarily disqualify it as being also forward-looking for TELRIC pricing purposes.

SPRINT: Sprint did not file reply comments.
DISCUSSION

The Commission found that the drop wire lengths utilized by the ILECs in their cost studies
were reasonable and appropriate for purposes of this proceeding. The Commission concluded that
the weight of the evidence supported BellSouth’s position on this issue, stating that BellSouth’s
methodology appeared to be more reasonable than the CLPs’ because it was based on BellSouth’s
actual experience and thus was more reflective of actual North Carolina demographics. The
Commission also stated that it did not appear to be an unreasonable approach to modeling a forward-
looking network.
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BellSouth witness Thompson sponsored the BellSouth cost study, addressing both the cost
methedology and the process used to develop the TELRIC costs. She stated that the costs are long-
run, forward-looking, reflect least-cost efficient technologies, and included directly attributable
incremental costs that are determined based on cost causation. With respect to drop wire lengths,
she stated that BellSouth used “North Carolina specific drop wire length, and travel time, and work
times to place drop wire in the NID -- as part of the inputs to the loop study.” BellSouth witness
Gray described the network design used in the cost studies. In his prefiled testimony, witness Gray
stated that the study assumes that both aerial cable drops and buried cable drops are an average of
250 feet. He also stated:

“These assumptions were derived via a review by a BellSouth Subject Matter Expert
. . . of the average length of aerial and buried drops in the states of the BellSouth
region. The method used to acquire this information consisted of contacting the
Installation and Maintenance Managers in the state for information based on their
knowledge of the areas they serve. These managers are responsible for the installation
of drop wire and would have the best working knowledge of average lengths without
actually measuring individual drops. The Subject Matter Expert averaged their
responses and provided a state total. Additionally, for buried service wire, the
BellSouth group that administers master contracts for burying the drop was consulted
and provided footage information from those contracts as a cross check. The
assumptions therefore were developed from actual BellSouth information that
considered the variety of demographics for drops in the region,”

On cross-examination by the New Entrants, witness Gray conceded that this process was not
a thorough study. He was shown a blown up copy of BellSouth’s response to New Entrants’ Data
Request No. 51 for “workpapers, memos, and studies supporting the average length of aerial and
buried drops in BellSouth’s region.” The response was the handwritten notepaper that the Subject
Matter Experts at headquarters used to record the survey of the field installation managers (New
Entrants Gray Cross Examination Exhibit 2). When asked whether it struck him as odd that the
numbers were all round numbers, Gray responded that “it’s not unicommon to round numbers when
you're in— doing any type of planning or engineering.” When asked whether the drops are installed
in round numbers, witness Gray stated: “The actual footage is not a round number. I believe though
that the way that we paid for the installation is in round numbers, yes.” As to how the installation
maintenance managers knew what the lengths were, witness Gray stated:

“Because they’re responsible for having them installed and they’re responsible for --
maintaining the contract, that — that is involved in that which means they have to
know what they paid for based on footage. They’re — they're probably the best
person to tell you what those drop lengths are because they deal with them on a day-
to-day basis.”

Witness Gray insisted that the survey was based on “expert opinion.”
While supporting documentation wo?uld have bolstered BellSouth’s position, the Conmliss;iqn

continues to believe that it was reasonable to reject the use of national averages as reflected in the
BellCore study of 1983. The record supports the Commission’s conclusion that the results of the
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survey of BellSouth installation managers in North Carolina was better evidence for BellSouth’s
average drop lengths in North Carolina than was the national average. The record also supports the
conclusion that actual experience was not an unreascnable approach to modeling a forward-looking
netwerk. Short of actually measuring drop length, it appears reasonable to take the footage and
divide by the number of drops to amive at an average for the State. Such an average would
necessarily reflect North Carolina demographics.

CONCLUSIONS

The Commission concludes that AT&T s Motion to Rescind, Alter, or Amend and the New
Entrants’ Motion for Reconsideration/Clarification should both be denied.

ING OF FAC 15 - SWITCHI T

Commission Order: The Commission agreed with the Public Staff that the costs derived from
studies that reflect ILEC-specific characteristics are the most appropriate basis for pricing UNEs,
provided they are reasonable, forward-looking, and otherwise consistent with the Act. The
Commission coticluded that the ILECs’ switching costs were reasonable and appropriate, except that
they should have been modified to reflect the Commission approved changes in the annual cost
factors and the pricing of vertical features,

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

Motions for Reconsideration/Clarification:

AT&T: AT&T stated in its Motion to Rescind, Alter, or Amend that the Commission should
amend its Order by requiring BellSouth to make firther medifications to its switching prices to reflect
BellScuth’s forward looking discounts and remove all historical discounts from its switching prices.
AT&T maintained that BellSouth never adequately answered AT&T’s concems that its proposed
switching prices are based on switch prices that do not reflect the actual discounts which BellSouth
now expetiences and can anticipate in the future in its contracts with-switch vendors. Further, AT&T
stated that BellSouth’s Switching Cost Information System (SCIS) model inexplicably used switch
discount inputs which produced prices many times higher than those BellSouth now has available
under existing, long-term contracts with Lucent Technologies (Lucent). AT&T argued that given
the current level of intense competition among switch manufacturers, the record is uncontroverted
that BellSouth’s forward-looking switch costs, assuming efficient contracting prices, will approach
the competitive prices Lucent now offers, regardless of whether the ultimate supplier is Lucent or
another switch supplier. The Commission apparently ignored the fact that the record reflects that
BellSouth already has an existing contract and subsequent Letter of Authorization with Siemens
Stromberg-Carlson for switches at prices even lower than those offered by Lucent. Additionally,
ATé&T remarked that-even assuming, arguendo, that BellSouth should be entitled to include costs
for additional line growth in its switching prices which seemed to be a consideration by the
Commission for accepting BellSouth’s proposed switching prices, certainly costs for future line
growth should be based on forward-looking future discounts and not past historical discounts.
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INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.

AT&T: AT&T stated in its initial comments that the record is uncontroverted that the switch
prices similarly situated companies have achieved are 40% to 70% lower than those generated by
BellSouth’s cost tnodel. BellSouth’s switch costs are not forward-looking or TELRIC, and they do
not even reflect the historical costs that BellSouth pays today to buy switches. Thus, AT&T argued
that it is apparent that BellSouth’s switch prices are not based on the lowest cost, most-efficient,
telecommunications equipment, and thus violate-the FCC*s TELRIC rules.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth stated in its initial comments that AT&T’s complaint about the
Commission’s decision to adopt BellSouth’s switching costs conveniently ignores the evidence in the
record. BellSouth arpued that the approach embodied in its cost studies used existing contracts with
BellSouth’s switch suppliers and incorporated the actual discounts that BellSouth was currently
receiving and would receive in the future in purchasing switching capabilities. Further, the switch
discounts adopted by the Commission correctly reflect both initial placement and growth costs,
whereas comparing those prices to a price that reflects only the initial placement cost, as AT&T
attempts to do, is an “apples to oranges” comparison. BellSouth recommended that the Commission
deny reconsideration of this issue.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments,

GTE: GTE did not address this issue in its initial comments.

MCI WORLDCOM: MCI WorldCom stated in its initial comments that the pricing
methodology must be TELRIC, MCI WorldCom argued that in order to develop results that are
forward-looking and thus conducive to the development of competition in the local exchange market,
a consistent, statewide “scorched node” cost modeling approach must be adopted: one that does not
assume the embedded network. MCI WorldCom stated that the Comrmission should adopt the
Hatfield Model which is a scorched-node, forward-looking cost model that employs inputs
consistently with the FCC’s pricing rules.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants did not address this issue in their initial comments.

PUBLIC STAFF: The Public Staff stated in its initial comments that AT&T’s argument over
the switching prices is simply a continuation of its assertion that only the initial replacement costs
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should be included, despite the testimony of one of its own witnesses to the confrary. The Public
Staff asserted that the position advocated by AT&T that BellSouth’s unbundled switching rates
should reflect the assumption that new demand will be served only by installing new switches is
wnrealistic. The Public Staff stated that while AT&T’s argument may make sense when designing a
network from scratch, rates for BellSouth’s unbundled switching network elements in this docket
should reflect a weighting of switch replacement costs as well as the costs associated with adding
lines to existing switches. The Public Staff recommended that the Cominission affirm its decision on
this issue.

SPRINT: Sprint did not address this issug in its initial comments.
REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T stated in its reply comments that while it is correct that BellSouth used actual
switch discounts found in its Lucent and Nortel contracts, that does not answer the question of
whether those discounts reflect the TELRIC principles embodied in the reinstated FCC UNE pricing
rules. AT&T argued that the FCC’s rules require that the network be designed from scratch. By
assuming only the current location of wire centers, the cost study must forecast switch cost based on
placement of new switches to serve demand, i.e., reconstructing the network, rather than assuming
current switch capacity or historic switch capacity plus growth to meet projected demand, i.e., using
current network characteristics, Focusing on BellSouth’s current switch capacity or the historic
manner in which BellSouth has purchased switch capacity to serve current demand - i.e., through
initial placement plus add-on lines for growth - embodies the FCC’s definition of a prohibited
embedded cost approach. The FCC rules require a reconstructed network. Thus, the proper
TELRIC approach is to assume the purchase of switches (not add-on lines), on a forward-looking
basis, to serve projected demand, as if those switches were being purchased to reconstruct the
network from scratch.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments,

BELLSOUTH: BellSouth did not further address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments,

GTE: GTE did not address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom argued in its reply comments that the ILECs’ cost
models and studies are imretrievably tainted by embedded network investment and configuration and
cannot be rehabilitated. The Commission cannot simply tweak some inputs while assuming that the
ILECs’ cost models can be retained, MCI WorldCom asserted that the Commission, in compliance
with the FCC’s rules, must either formulate statewide deaveraged UNE rates from the vast amount
of data presented in this case, using one forward-looking, scorched-node, least-cost model with
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forward-looking, least-cost inputs, or it must rehear the case. In order to develop UNE rates that are
forward-looking and thus are conducive to the development of efficient competition in the local
exchange market, a consistent, statewide, scorched-node cost modeling approach, using
forward-looking, least-cost inputs, must be adopted: one that does not assume the embedded
network.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.

PUBLIC STAFF: The Public Staff stated in its reply comments that it would endeavor not
to repeat its earlier comments any more than necessary. Thus, the Public Staff provided no additional
comments on this issue.

SPRINT: Sprint did not file reply comments.
DISCUSSION

MCI WorldCom continued to raise the same issue that the Commission should adopt the
Hatfield Model as its cost model. This position was addressed in the Order in the Evidence and
Conclusions for Finding of Fact No. 4, wherein the Commission found that it was more reasonable
to modify the studies presented by the ILECs than to discard those studies in favor of the models
presented by AT&T and MCI WorldCom and then attempt to adjust those models to make them
suitable to North Carolina. Finding of Fact No. 4 has been previously addressed elsewhere, and no
further discussion is necessary.

AT&T stated in its reply comiments that BellSouth used actual switch discounts consistent
with those included in contracts with its switch vendors, Nortel and Lucent, thus acknowledging that
BellSouth used its current discounts in determining the switching costs. However, the real issue is
whether switch costs can be expected to differ from that used in the study, regardless of any future
discounts which BellSouth can be expected to receive from its switch vendors. AT&T failed to show
that the discounts it expects BellSouth to receive from its switch vendors in the future will result in
different switch prices to BellSouth.

AT&T’s argument that similarly situated companies achieve switching prices which are 40%
to 70% lower than those generated by BellSouth’s study relied on the use of switch costs that are not
comparable to those used by BellSouth. AT&T'’s switch costs include only the cost of replacement
switches. In contrast, BellSouth has included a weighting of the cost of replacement switches and
additicnal lines to existing switches, This is an important distinction, because as AT&T witness
Petzinger acknowledged, the initial placement cost for switches is typically less than the cost of
purchasing add-on lines for an existing switch.
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In effect, AT&T’s argument over the switching prices is a continuation of its assertion that
only the initial replacement costs should be included, despite the testimony of one of its own
witnesses to the contrary. Specifically, in assessing the economic cost of switching, AT&T witness
Cabe agreed that it would not be appropriate to look only at initial placement and ignore the.cost of
growth associated with a switch. In its comiments, the Public Staff stated that the position advocated
by AT&T that BellSouth’s unbundled switching rates should reflect the assumption that new demand
will be served only by installing new switches is unrealistic, Further, the Public Staff noted that while
AT&T’s argument may make sense when designing a network from scratch, the rates for BellSouth’s
unbundled switching network elements in this docket should reflect a weighting of switch replacement
costs as well as the costs associated with adding lines to existing switches. The approach embodied
in BellSouth’s cost studies used existing contracts with BellSouth’s switch suppliers and incorporated
the actual discounts that BellSouth was currently receiving and would receive in the future in
purchasing switching capabilities. Based on the foregoing, the Commission believes that its decision
on this issue should be reaffirmed.

There is one additional matter relating to this issue that needs to be addressed. The Public
Staff filed comments on February 24, 1999, regarding their evaluation of the ILECs’ compliance with
the modifications to their studies that were required by the findings of the Commission Order issued
December 10, 1998. 1In those comments, the Public Staff stated that Carolina’Central and GTE
adjusted their switching costs to reflect the appropriate changes in the annual cost factors. The Public
Staff stated that BellSouth’s study also reflected the appropriate changes, except that certain
economic lives and future net salvage values did not comply with the factors approved in Appendix
B of the December 10, 1998 Order. In this regard, the Commission agrees with the Public Staff's
finding that BellSouth did not reflect all of the appropriate values. Therefore, BellSouth needs to
adjust its economi¢ ltves and future net salvage values such that they are all in compliance with the
Commission’s December 10, 1998 Order,

CONCLUSIONS

The Commission concludes that AT&T’s Motion to Rescind, Alter, or Amend in this regard
should be denied and that Finding of Fact No. 15 should be affirmed, Further, the Commission also
concludes that BellSouth should be required to revise its switching costs, such that they reflect annual
cost factors incorporating depreciation rates consistent with Finding of Fact No. 8, as discussed
herein:

FINDING OF FACT NO, 16 - SHARED AND COMMON COST FACTORS

Commission Order: The Commission concurred with the Public Staff that the ILECs’ cost studies,
subject to modification, are consistent with Section 252(d) of the Act. The Commission concluded
that the ILECs’ proposed shared and common cost factors are reasonable and appropriate and should
be adopted.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.
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Motions for Reconsideration/Clarification;

AT&T: AT&T requested clarification since it was unclear as to which particular
modifications or adjustments to BellSouth’s study, if any, were suggested by the Public Staff or
ordered by the Commission with respect to shared and common costs. Noting that it had argued that
BellSouth had improperly allocated these costs to its nonrecurring costs, AT&T stated that it appears
that the Commission’s failure to include any modifications or adjustments to remove them was an
oversight. -

NEW ENTRANTS: The New Entrants requested reconsideration of the Commission’s
decision to adopt the shared and common cost factors proposed by the ILECs. According to the
New Entrants, the Commission has misconstrued the New Entrants’ position and overlooked
numerous criticisms of the ILEC cost studies.

With regard to GTE’s common cost study, the New Entrants identified two areas that lead
to an inflation of the common costs. The first is GTE’s assumption that it would require the same
investment or expense in the same mix, type, size, and quantity as if it purchased all of its assets
today. The second is GTE’s inclusion of certain expenses in its common cost pool that have nothing
to do with the provisioning of an unbundled element. The New Entrants also criticized
Carolina/Central’s study for including costs that will benefit the purchaser of an unbundled local loop.

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.
AT&T: AT&T did not address this issue in its initial comments.
ATTORNEY GENERAL: The Attorney General did not file initial comments.-

BELLSOUTH: After noting that the New Entrants had not objected to BellSouth’s shared
and common cost factors, BellSouth asserted that AT&T was mistaken that the Commission had not
made modifications and adjustments to BellSouth’s shared and common costs. On the contrary,
following the Public Staff’s recommendation, the Commission modified a number of inputs to its cost
studies, including cost of capital, capital structure, depreciation, and effective tax rates. By modifying
these inputs, the Commission necessarily modified BellSouth’s shared and common costs. AT&T’s
real complaint is that the Commission did not modify BellSouth’s shared and common costs the way
AT&T suggested as, for example, to remove shared and commen costs from BellSouth’'s
nonrecurring costs. This action was intentional, not an oversight.

CAROLINA/CENTRAL: Carolina/Central maintained that its cost studies were not flawed
as the New Entrarits maintained, nor should the Commission impose a productivity factor on common
costs, as suggested by the New Entrants. Carolina/Central pointed out that it had made significant
reductions in its common cost pool, but the named accounts - external relations, legal, and research
and development - should not be excluded in toto., Such accounts represent legitimate includible
expenses, and the New Entrants have presented no substantive evidence otherwise as for productivity
factors, Carolina/Central added that its model already accounts for increases in productivity.
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GTE: GTE noted that the fixed allocator which it had proposed was 14% but that in its
compliance filing, GTE had recomputed its common cost allocation based on the findings in the
Commission Order. The compliant cost allocation is 16%, which is appropriate and reasonable, GTE
rejected the New Entrants' argumnents that its study inflated its common costs by failing to take into
consideration productivity pains that might decrease commen costs and including in common costs
‘certain inappropriate expenses such as chauffeurs and artwork. GTE noted that the New Entrants
had initially proposed a common cost factor for GTE of 14.65%. No party presented evidence that
competition (or any other factor) will cause GTE’s common costs to decline as a percentage of
GTE’s direct costs.

MCI WORLDCOM: MCI WorldCom did not address shared and common cost factors
specifically but argued that the pricing methodology must be TELRIC, ‘The FCC rules reinstated by
the Supreme Court specifically prohibit consideration of embedded costs in the calculation of the
forward-looking, economic cost of an element.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer supported the New
Entrants’ Motion for Reconsideration on this issue.

NEW EAST TELEPHONY: New East Telephony supported the New Entrants’ Motion
for Reconsideration.

NEW ENTRANTS: Section 51.505(d)(2) of the Pricing Rules prohibits consideration of
retail costs associated with retail services in the computation of TELRIC costs. Both GTE and
Carolina/Central have included retail costs in their cost studies. Moreover, GTE’s cost study is based
on status quo assurnptions and are contrary to Section 51.505(b).

PUBLIC STAFF: The Public Staff stated that although it made no recommendation for
specific changes to the ILECs® shared and common cost studies in its Proposed Order, it had clearly
stated in Section V, Item I, that the effect of changes to the annual cost factors -- cost of capital,
capital structure, depreciation rates, and effective tax rates -- recommended in other sections should
be reflected in the shared and common cost calculations.

The New Entrants are complaining that the Commission rejected their arguments concerning
the expenses.that were included in the ILECs” common cost studies. However, the Public Staff
expressed puzzlement over the New Entrants’ discontent over the. Commission’s summary of the
New Entrants’ position. The Commission’s Order simply said “[t]hat New Entrants stated that the
ILECs are entitled to recover an appropriate share of their shared and common costs to the extent
that those costs are fairly allocable to the UNE being provided.” As the Commission indicated in its
discussion of this finding, the question centered on whether the amount proposed by the ILECs was
reasonable.

One errer in GTE’s study outlined by the New Entrants is the inclusion of cost associated
with maintaining public telephone terminals. The Public Staff argued that the common costs
associated with maintaining public telephones should be excluded from the common cost study; nor
should GTE have included public telephons revenues in the revenue base for determining its common
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costs. Although the methodology used by GTE did include both public telephene revenues and
expenses, excluding them does not change the common cost factor of 14%.

The New Entrants also complained that GTE's study included purchase of artwork and
payments to chauffeurs. The New Entrants argued that neither cost is associated with the
provisioning of an unbundled network element and that these expenses unnecessarily inflate the
common costs. The Public Staff agreed with the New Entrants that these costs are not associated
with unbundled network elements. These costs are not directly allocable to any service offered by
GTE. However, they are expenses incurred by GTE in conducting business. Indeed, that is why
these costs are listed as common or shared costs. Cnly if the New Entrants can show that GTE is not
expected to incur these costs in the future should they be excluded from the common cost studies in
this case.

As with the GTE study, the New Entrants complained that Carolina/Central’s commen cost
study included expenses which were not related, or beneficial, to purchasers of unbundled network
elements. Again, the Public Staff agreed that these costs are not associated with the provision of
unbundled network elements. However, they are expenses incurred by Carolina/Central in conducting
its business. This is why these costs are listed as common or shared costs. Only if the New Entrants
can show that Carolina/Central is not expected to incur these costs in the future should they be
excluded from the common cost studies in this case.

The Public Staff recommended that the Commission clarify and amend this finding to read as
follows:

The JLECs” proposed shared and comrmon cost factors, adjusted for the effects of
changes to the annual cost factors -- cost of capital, capital structure, depreciation
rates, and effective tax rates -- are reasonable and appropriate and should be adopted.
GTE’s common cost study should be modified to exclude public telephone revenues
and expenses.

SPRINT: Sprint did not address this issue except to support Carolina/Central’s position with
respect to this issue.

REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.
AT&T: Citing a recent order from Tennessee, AT&T argued that the Commission should
amend its Order by directing BellSouth to remove shared and common costs from BellSouth’s

nonrecurring charges.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments.,
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BELLSOUTH: BellSouth did not specifically address this issue in its reply comments but
argued generally that the Commission had properly relied on BellSouth’s cost studies in establishing
rates.

CAROLINA/CENTRAL: Carolina/Central reiterated that it had excluded significant sums
from its common costs, such as corporate operations expense accounts, in recognition-of retail and
other nonunbundled network element activities. Its corporate operations expenses could not be
completely aveided even if Carolina/Central became a pure reseller.

GTE: GTE reiterated that the Commission should not amend its finding regarding shared and
common costs, GTE disagreed with the Public Staff’s recommendation and proposed that the Order
should provide that the ILECs’® common cost factors, adjusted for the effects of other charges
recomumended by the Commission in its Order, are reasonable and appropriate and should be adopted.

MCI WORLDCOM: MCI WorldCom argued that shared and common costs based on
artwork, chauffeurs, and payphone ferminals are not based on TELRIC, are anticompetitive, and
anticonsumer.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not specifically address this issue but argued
generally that the FCC pricing rules should be implemented quickly.

PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.
DISCUSSION

In its December 10, 1998 Order in this docket, the Commission noted that the question in this
issue centered on whether the shared and common cost factors proposed by the ILECs were
reasonable. The Commission concluded that they were, subject to modification.

In its February 24, 1999, Comments on Company Filings, the Public Staff stated that GTE
used & 16% shared and common cost factor instead of the 14% factor recommended in its proposed
order and adopted by the Commission,

ATE&T and the New Entrants have identified what they deem to be flaws in the ILECs’
studies. The Commission agrees with the Public Staff’s analysis with respect to these studies.
Specifically, the Commission agrees that GTE should not have included the costs associated with
maintaining public telephone terminals, nor should GTE have included public telephone revenues in
its revenue base for determining its common costs. However, with respect to the purchases of
artwork or chauffeurs, while these costs are not associated with UNEs, they are expenses incurred
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by GTE in conducting its business and are not directly allocable to any service offered by GTE., As
noted by the Public Staff, this is why these costs are listed as shared or common costs. The same
analysis applies with respect to the New Entrants’ complaint that Carolina/Central’s commeon cost
study included expenses incurred by Carolina/Central in conducting its business, and this is why they
are listed as shared or.common costs. The only basis for exclusion is if it can be shown that the
companies are not expected to incur these costs in the future.

CONCLUSIONS

The Commissicn concludes that it should clarify and amend Finding of Fact No. 16 to read
as follows:

The ILECs’ proposed shated and common cost factors, adjusted for the effects of
changes to the annual cost factors -- cost of capital, capital structure, depreciation
rates, and effective tax rates -- are reasonable and appropriate and should be adopted,
GTE’s common cost study should be medified to exclude public telephone revenues
and expenses.

I F FAC 17 - FILL, FACTOR, LIZATT RATI
Commission Order: The Commission concluded that the ILECs' fill factors/utilization ratios as filed
should be adopted, with certain exceptions. With regard to GTE's study, the Commission concluded
that the appropriate cable sizing factors should be 69% for feeder cable and 65% for distribution
cable, consistent with the factors set out for GTE in the FLEC Order. In addition, to the extent
necessary, GTE's input value for distribution pairs per residential housing unit should be adjusted to
1.4 to be consistent with the Commission's FLEC Order.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

Motions for Reconsideration/Clarification:

NEW ENTRANTS: In their Motion for Clarification, the New Entrants requested that the
Commission clarify whether the fill factors and the input value for distribution pairs are separate
inputs into the GTE cost model.

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACI did not address this issue in its initial comments.

AT&T: AT&T did not address this issue in its initial comments.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth did not address this issue in its initial comments.
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CAROLINA/CENTRAL: Carolina/Central did not address this issue' in their initial
comments,

GTE: GTE did not address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants did not address this issue in their initial comments
except to renew their requests that this item be reconsidered or clarified for the reasons set forth in
its motion.

PUBLIC STAFF: The Public Staff stated that it has reviewed the cost model used by GTE
and has-determined that to account for changes in the fill factors, an adjustment must be made to the
values in the Outside Plant tab, This tab is reached through the Options/User tab that shows the Run
Time Options. By specifying that the model should use the user specified fill, a factor for distribution
and feeder fill can be input to override the defaults. The adjustment for the distribution pairs is made
on the same tab by changing the enginearing Feeder and Distribution factors. Thus, the fill factors
and input value for distribution pairs are separate inputs. The Public Staff recommended that the

Commission ¢larify that the fill factors for distribution and' feeder plant and the input value for
distribution pairs are separate inputs in GTE's cost model.

SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments.

AT&T: ATAT did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not address this issue in its reply comments

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments

GTE: GTE did not address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.
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NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments except, as part of its discussion on deaveraged rates, to question whether it
is appropriate to use the same values for the model inputs across all rate zones, or for example, would
fill factors be higher in one zone vis-a-vis another zone.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.

DISCUSSION

The Public Staff was the only party responding to this request for clarification as to whether
the fill factors distribution and feeder plant and the input value for distribution pairs are two separate
inputs into GTE's cost model. As outlined in the original discussion and conclusions regarding this
issue and further explained by the Public' Staff in its initial comments, the inputs clearly are two
separate inputs,

CONCLUSIONS

The Commission concludes that Finding of Fact No, 17 should be clarified to indicate that the
fill factors for distribution and feeder plant and the input value for distribution pairs are two separate
inputs in GTE's cost model.

¥ 19 - F VER L, FE E

Commission Oxvder: The Commission concluded that the vertical features should be unbundled and
priced separately from the local switch based on costs determined by the ILEC’s studies, as modified
by the Order. The Commission found that the Eighth Circuit’s decision supported the ILECs’
proposals to price vertical features as individual network elements. The Commission found that each
feature the ILEC offers to its own subscribers on an individual feature basis should also be made
available as an individual unbundled element. The Commission stated that this treatment recognizes
that there are costs associated with provisioning vertical features in addition to basic switch functions,
citing evidence that many features require specialized hardware and right-to-use fees. The
Commission concluded that these costs should be bomne by the customer vsing the features.

Supreme Court Decision: The Supreme Court stated that given the breadth of the definition of the
term “network element” in the Telecommunications Act, it was proper for the FCC in Rule 319 to
include operator services and directory assistance, operational support systems, and vertical switching
functions such as caller LD., call forwarding, and call waiting within the features and services that -
must be provided by competitors. The Supreme Court further stated that it agreed with the Eighth
Circuit that the FCC’s application of the “network element” definition is eminently reasonable.
Nevertheless, the Supreme Court found it necessary to vacate Rule 319 because the FCC did not
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adequately consider the Section 251{d)(2) “necessary and impair” standards when it gave requesting
carriers blanket access to these and other network elements.

Eighth Cirenit Decision on Remand from Supreme Court: On June 10, 1999, the Eighth Circuit

Court of Appeals entered an order on remand in response to the Supreme Court’s decision which,
in pertinent part, vacated FCC Rule 319 (specific unbundling requirements).

otions for Reconsideration/Clarifi

AT&T: AT&T stated in its Motion to Rescind, Alter, or Amend that the Commission should
amend its Order to provide that vertical features are included in the switch price. AT&T maintained
that the Commission’s conclusion is not supported by the record on two major fronts.

First, the Commission's statement that “BellSouth argued that vertical features use switch
capacity and should bear their proportionate share of the costs™ ignores the evidence that BellSouth’s
SCIS model inappropriately assigns costs related to vertical features to a traffic sensitive category.
AT&T argued that the cost of providing vertical features is clearly not traffic sensitive. In other
words, the one-time, up-front costs of the switch — and even assuming, arguendo that there are
additional right-to-use fees associated with vertical features — are not affected at all by the level of
vertical feature traffic imposed on the network. AT&T argued that BellSouth’s own cost studies
confirm this, reflecting that, on average, BellSouth’s switch processors are only 59% to 77% utilized
even at the point of when they are retired. Accordingly, the record does not support a conclusion that
by providing vertical features that BellSouth incurs additional costs beyond its up-front switch
processor costs. .

Second, AT&T stated that the Commission’s reliance on the Eighth Circuit’s decision to
support its acceptance of BellSouth’s proposal to separately price vertical features as individual
network elements is misplaced. AT&T believes it is incorrect for the Commission to state that the
Eighth Circuit found that vertical features qualify as separate UNEs in order to justify its decision
now to separately price vertical features. The word “separate” does not appear in the Eighth Circuit’s
decision regarding vertical features. Consequently, there -is no legitimate justification for the
Commission to now change its prior decision regarding the pricing of vertical features which was
.addressed in the AT&T/BellScuth arbitration proceeding, wherein the Commission stated that
*. .. when local switching is purchased as an unbundled network element under Section 251(c)(3)
of the Act, vertical services should be included in the price of that element at no additional charge,
but when vertical services are obtained through the resale provision of Section 251(c)(4), they should
be priced at the retail rate less the wholesale discount.”

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments,
AT&T: AT&T stated in its initial comments that BellSouth’s separate UNE prices for
vertical features violates the FCC’s pricing rules. AT&T remarked that the FCC’s rules require that

UNE prices recover costs in a “manner that reflects the way they are incurred.” It is AT&T's
position that BellSouth’s separate pricing of vertical features violates this rule. Vertical features are
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nothing more than software in the switch. This software is included in the initial purchase cost of the
switch, and the one-time, up-front costs of the switch are in no way affected by the number of
customers who purchase vertical features. Thus, AT&T argued that the price of unbundled switching
should include the provision of all vertical features the switch is capable of providing, and CLPs
should not have to pay additional fees to purchase vertical features.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth stated in its initial comments that AT&T is mistaken on both
counts on this issue. First, there is ample evidence in the record that the switch processing costs
related to vertical features are traffic sensitive, as testified to by BellSouth witness David Garfield.
Second, the Commission’s decision that vertical features should be unbundled and priced separately
from the local switch is completely consistent with the Eighth Circuit’s decision, as recently affirmed
by the Supreme Court. BellSouth remarked that the Supreme Court held that “vertical switching
features, such as Caller I.D., are ‘functions. . . provided by means of* the switch, and thus fall
squarely within the statutory definition [of a network element].” 119 8. Ct. at 734.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments.

GTE: GTE did not address this issue in its initial comments.

MCI WORLDCOM: MCI WorldCom stated in its initial comments that pricing cannot be
premised on refusal to provide access to combinations of UNEs. MCI WorldCom argued that the
prices that would be calculated based on the ILECs® models would be inflated by the flawed
assumption of physical separation of elements. Now that the Supreme Court has reinstated Rule
315(b), MCI WorldCom argued that the Commission must require BellSouth and other ILECs to
revise their recurring and nonrecurring cost models and studies to provide inputs for UNE
combinations.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments,

NEW ENTRANTS: The New Entrants did not address this issue in their initial comments.

PUBLIC STAFF: The Public Staff stated in its initial comments that AT&T does not appear
to take issue with the fact that vertical features increase both the initial cost of a switch and traffic
on a switch compared to a switch without such features. However, AT&T would have the
Commission ignore the fact that, if these legitimate costs of the switch are not recovered through
vertical features, they must be recovered through rates for other traffic-sensitive fumctions, such as
local and/or interoffice switching. In other words, denying recovery through vertical feature rates
wolld require recovery through other rates. ‘The Public Staff believes that the Commission was fully
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justified in basing its conclusion on the SCIS model. The fact that the SCIS model prices certain of
these costs on a traffic-sensitive basis is not unreasonable.

Further, the Public Staff stated that the factual and legal rationales given for the Commission’s
conclusion on this issue were valid and remain so. If vertical features are network elements and their
costs are separately identified, then it follows that they should be priced as separate network
elements. There is nothing in the Supreme Court’s decision that would prohibit the Commission from
reaching this conclusion, particularly since it is the ILECs who proposed the further unbundling rather
than the CLPs. The Public Staff recommended that the Commission affitm its decision on this issue.

SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T stated in its reply comments that it is true for a very small subset of features,
special equipment may be required in a switch. However, as AT&T witness Petzinger made clear,
this equipment was already inclided in the general prices for switches in BellSouth’s vendor contracts
and in the costs that SCIS produced in BellSouth’s cost studies. Thus, while in theory, additional
equipment may be necessary for some features, in actual practice, the cost of such equipment was
included in BellSouth’s contracts, and more importantly, those costs were already included in
BellSouth’s cost studies. To add such costs again in the form of separate additional feature costs
results in a double count of costs. In summary, there are no additional costs to be added for vertical
features, precisely because the cost studies already capture all costs associated with such vertical
features. Therefore, AT&T continued to assert that the Commission should not establish additional
prices for vertical features beyond the price for the switch port.

ATTORNEY GENERAL: The Attomey General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not further address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments,

GTE: GTE did not address this issue in its reply comments.

MCI WORLDCOM:. MCI WorldCom stated in reply comments that the ILECs’ cost
models and studies are imretrievably tainted by embedded network investment and configuration and
cannot be rehabilitated. The Commission cannot simply tweak some inputs while assuming that the
ILECs’ cost models can be retained. MCI WorldCom asserted that the Commisston, in compliance
with the FCC’s rules, must either formulate statewide deaveraged UNE rates from the vast amount
of data presented in this case, using one forward-looking, scorched-node, least-cost model with
forward-looking, least-cost inputs, or it must rehear the case.
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NCCTA AND TIME WARNER: The NCCTA and Time Wamner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.

PUBLIC STAFF: The Public Staff stated in its reply comments that AT&T added nothing
new in its comments but merely restited its opposition to pricing vertical featurés based on
BellSouth’s SCIS medel. The Public Staff stands by its initial comments on this issue. The Public
Staff asserted that AT&T’s attempts to cloak its previous arguments in the mantle of the Supreme
Court’s decision are unavailing.

SPRINT: Sprint did not file reply comments.
‘DISCUSSION

The Commission fully discussed the reasons for its conclusions in its Order, and AT&T has
brought up nothing new in its motion. AT&T takes issue with the conclusion that vertical features
should have a cost assigned to them despite the fact that BellSouth’s SCIS model assigns traffic
sensitive costs to these elements. The Public Staff stated that the Commission was fully justified in
basing its conclusion on the SCIS model for allocating costs. Further, the Public Staff asserted that
the fact that the SCIS model prices certain of these costs on .a traffic sensitive basis is not
unreasonable. SCIS provides a mechanism to apportion the getting started investment to individual
calls and features based on the real-time actually consumed by such calls and features. BellSouth
witness Garfield explained,

“As such, BellSouth, using SCIS, apportions the getting started investment on a basis
that tracts cost causation, namely real-time consumption of different call types (line-
to-line, line-to-trunk, etc.) and features. There is a strong linkage between processor
real-time as a cost recovery mechanism and the getting started investment. This
linkage is supported by the precise real-time consumption data obtained by Bellcore
from the switch vendors for different types of calls and features. The getting started
investment is apportioned to each call type and feature based on actual real-time
consumption.”

Vertical features increase both the initial cost of a switch and traffic on a switch compared to
a switch without such features. Many vertical features require specialized hardware and the payment
of right-to-use fees. AT&T would have the Commission ignore the fact that, if the legitimate costs
of the switch are not recovered through vertical features, they must be recovered through rates for
other traffic-sensitive functions, such as local and/or interoffice switching. In other words, denying
recovery through vertical feature rates would require recovery through other rates.

The FCC, in its First Report and Order in CC Docket No. 96-98 released August §, 1996,

broadly interpreted the definition of “network element” in Section 153(29) of the Act to include
operational support systems, operator services, and directory assistance, and vertical switching
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features. The Eighth Circuit held “that the FCC reasonably concluded that these features qualify as
network elements that are sibject to the unbundling requirernents of [Section 251(c)(3)] of the Act,”
and, in AT&T Corp, v. Iowa Utilities Bd., 119 S.Ct. 721, 734 (1999), the Supreme Court agreed.
Specifically, the Supreme Court held: “And vertical switching features, such as caller 1.D., are
“functions . . . provided by means of * the switch, and thus fall squarely within the statutory definition.
We agree with the Eighth Circuit that the Commission’s application of the ‘network element’
definifion is eminently reasonable.” The Supreme Court went on to hold, however, that the FCC did
not adequately consider the “necessary and impair” standards of Section 251(d)(2) when it adopted
Rule 319, requiring ILECs to provide unbundled access to a minimum of seven network elements,

The Public Staff remarked that one can assume that the last chapter in the vertical features
portion of the UNE pricing saga is yet to be written. The Commission anticipates this may be true.
Nevertheless, the factual and legal rationales given for the Commission’s conclusion on this issue
were valid and remain so. If vertical features are network clements and their costs are separately
identified, then it follows that they should be priced as separate network elements. The Public Staff
proffered that there is nothing in the Supreme Court’s decision that would prohibit the Commission
from reaching this conclusion, particularly since it is the ILECs who proposed the further unbundling
rather than the CLPs. The Commission agrees. Therefore, the Commission believes its decision on
this issue should be affirmed.

There is one additional matter relating to this issue that needs to be addressed. The Public
Staff filed comments on February 24, 1999, regarding their evaluation of the ILECs’ compliance with
the modifications to their studies that were required by the findings of the Commission Order issued
December 10, 1998. In those comments the Public Staff stated that Carolina/Central and GTE
adjusted their studies to reflect the appropriate adjustments to the annual cost factors. The Public
Staff stated that BellSouth’s revised study does not result in the appropriate vertical feature prices
because of its failure to reflect all of the required economic lives and future net salvage values
established in Appendix B of the December 10, 1998 Order. In this regard, the Commission agrees
with the Public Staff's finding that BellSouth did not reflect all of the appropriate values. Therefore,
BellSouth needs to adjust its economic lives and future net salvage values such that they are all in
compliance with the Commission's December 10, 1998 Order.

CONCLUSIONS

The Commission concludes that AT&T’s Motion to Rescind, Alter, or Amend in this regard
should be denied and that Finding of Fact No. 19 should be affirmed. Further, the Commission
concludes that BellSouth should be required to revise its vertical features costs, such that they reflect
annual cost factors incorporating depreciation rates consistent with Finding of Fact No, 8, as
discussed herein.

TNG OF FACT NO. 20 - COPP R CR OVE

Commission Qrder; The Commission concluded that BellSouth's recommended copper/fiber
crossover of 12,000 feet is reasonable and appropriate.

151



C T Ve AL AR ET
LA e = et

GENERAL ORDERS - TELECOMMUNICATIONS

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

or nsiderati ifi

CAROLINA/CENTRAL: Inits Motion for Clarification, Carolina/Central staied that the
12,000-foot copper/fiber crossover cited by the Commission with respect to BellSouth is inhefent in
the BCPM 3.1 loop development and is appropriate to Carolina/Central. Carolina/Central has
requested confirmation/clarification whether the 12,000-foot copper/fiber crossover for BellSouth
is intended to also apply to Carolina/Central.

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACI did not address this issue in its initial comments.

AT&T: AT&T did not address this issue in its initial comments,

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth did not addl:ess'this issue in its initial comments.

CAROLINA/CENTRAL: Carolina/Central did not further address this issue in their initial
comments.

GTE: GTE did not address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments,

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants did not address this issue in their initial comments.

PUBLIC STAFF: The Public Staff stated in its initial comments that one of the inputs used
by Carolina/Central in the BCPM 3.1 model is a copper/fiber crossover point of 12,000 feet. The
Commission's Order did not require Carolina/Central to make an adjustment to this input. Theréfore,
it appears that the Commission intended to use a 12,000-foot copper/fiber crossover point. for
calculating the loop costs for Carolina/Central. The Public Staff recommended that the Commission
clarify that the 12,000-foot copper/fiber crossover point also applies to Carolina/Central.

SPRINT: Sprint did not address this issue in its initial comments.
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REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.
AT&T: ATE&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Atiorney General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central did not further address this issue in their reply
comments,

GTE: GTE did not address this issue in its reply comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments,

DISCUSSION

In their Motion for Clarification, Carolina/Central stated that the 12,000-foot copper/fiber
crossover cited by the Commission with respect to BeliSouth is inherent in the BCPM 3.1 loop
development and is appropdate to Carolina/Central. Therefore, Carolina/Central has requested
confirmation/clarification as to whether the 12,000-foot copper/fiber crossover for BellSouth is
intended to alse apply to Carolina/Central,

The Public Staff stated in its initial comments that one of the inputs used by Carolina/Central
in the BCPM 3.1 model is a copper/fiber crossover point of 12,000 feet. The Commission's Order
did not require Carolina/Central to make an adjustment to this input; The Commission agrees with
the Public Staff recommendation that it is appropriate for the Commission to clarify that the 12,000-
foot copper/fiber crossover point also applies to Carolina/Central.
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"CONCLUSIONS

The Commission concludes that Carolina/Central's Motion for Clarification should be granted
and that the 12,000-foot copper/fiber crossover input for calculating loop costs approved for
BellSouth should also apply to Carolina/Central.

FACT NO. 21 - RECURRING CHARGE:

Commission Order: The Commission concluded that the ILEC-specific nonrecurring cost studies,
subject to certain modifications and adjustments as discussed in the Order, should be used in this
proceeding, rather than the Nenrecurring Cost Maodel (NRCM) sponsored by AT&T and MCL

Supreme Court Decision: The Supreme Court noted that FCC Rule 315(b), which forbids an
incumbent to separate already-combined network elements before leasing them to a competitor, is
entirely rational, finding its basis in the nondiscrimination requirement set forth in Section 251(¢)(3)
of the Act,

Eighth Circuit Decision on Remand from Supreme Court: On June 10, 1999, the Eighth Circuit

Court of Appeals entered an Order on remand in response to the Supreme Court’s decision which,
in pertinent part, reinstated FCC Rule 315(b) (ILECs shall not separate requested network elements
which are currently combined). The Court set a schedule for briefing and oral argument.of those
issues which it did not address in its initial opinion because of its ruling on the jurisdictional issues.
The Court also requested the parties to address whether it should take any further action with respect
to FCC Rules 315(c) - (f) regarding unbundling requirements.

ti ificati

No formal Motion for Reconsideration/Clarification was filed on this issue. However, the
issue was raised in comments and reply comments filed by the parties which are addressed below.

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACI stated in its initial cotnments that the Commission should make sure that the
nonrecurring charges comport with federal cost-based, forward-looking economic principles. ACI
believes that the Commission needs to amend its findings-as to BellSouth’s proposed rates. The
Commission must make sure that the ILECs do not receive compensation on inflated costs.
According to TELRIC, “incumbent LECs' prices for interconnection and unbundled network
elements shall recover the forward-looking costs directly attributable to the specified element. . . .”
Further, these prices must be “based on the most efficient technology deployed in the incumbent
LEC’s current wire center locations and most efficient technology available,” ACI asserted that the
Commission proposed nonrecurring charges do not properly reflect these principles and therefore
must be revisited and amended. ACI stated that BellSouth’s nonrecurring charges for unbundled
loops and transport facilities are grossly inflated and entirely incongruous with nonrecurring charges
in other regions.
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AT&T: AT&T stated in its initial comments that FCC Rule 507(e) states that “nonrecurring
charges . . . shall not permit an ILEC to recover more than the total forward-looking economic costs
of providing the applicable element.” AT&T asserted that BellSouth’s nonrecurring charges violate
this rule. First, they are predicated on an assumption that afl UNEs must be physically separated. For
elements that are already combined in BellSouth’s network, most, if not all, of the nonrecurring costs
BellSouth claims are associated with provisioning the individual elements will never be incurred. For
example, nonrecutring charges for the provision of an individual loop element and an individual
switch element consist almost entirely of costs of rewiring them back together within the central
office after BellSouth has taken them apart before agreeing to: lease them to a CLP. Now that
BellSouth must provide UNE combinations, however, no disassembling of any of the combined
elements will be necessary, and no costs to rewire them will be incurred. Second, BellSouth’s
nonrecurring charges are premised on the cost of work BellSouth currently does to provide UNESs,
based on BellSouth’s historic operations, operating procedures, and network configuration rather
than the cost an efficient, forward-looking firm would incur, using forward-looking technology in a
cornpetitive environment and efficient network. Significant nonrecurring costs legitimately can occur
only where a CLP’s orders for UNEs require manual human intervention in BellSouth’s otherwise
mechanical systems. BellSouth’s existing IDLC technology, in conjunction with BellSouth’s existing
computer systems, eliminate nearly all nonrecurring charges associated with manuvally providing
UNEs to CLPs. BellSouth failed to develop a model incorporating these forward-looking
technologies. As with BellSouth’s recurring rates, BellSouth’s nonrecurring cost model and rates
violate the FCC’s pricing rules.

ATTORNEY GENERAL: The Attomey General did not file initial comments.
BELLSOUTH: BellScuth did not address this issue in its initial comments,

CAROLINA/CENTRAIL: Carolina/Central did not address this issue in their initial
comments. ’

GTE: GTE did not address this issue in its initial comments,

MCI WORLDCOM: MCI WorldCom stated in its initial comments that now that the
Supreme Court has reinstated the FCC Rule that prohibits ILECs from physically separating network
elements before providing them to CLPs, BellSouth may not calculate nonrecurring charges by
including costs that would be incurred only if individual network elements were separated,

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated in their initial comments that FCC Rule

505(b)(1) requires that TELRIC be measured on the basis of the most-efficient telecommumications
technology currently available. The New Entrants stated that Carolina/Central’s and GTE’s
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nonrecurring charges were based on embedded time and motion studies. It is their opinion that none
of these costs comply with FCC Rule 505 — forward-looking economic cost.

PUBLIC STAFF: The Public Staff did not specifically address this issue in its initial
comments. However, the Public Staff recommended, as subsequently discussed, that Finding of Fact
No. 33, relating to recombination of UNEs, should be amended to read as follows:

The ILECs should not be required to combine unbundled elements for CLPs, but the
ILECs should be prohibited, except upon request, from separating requested network
elements that they currently combine themselves. BellSouth and the other ILECs
should submit loop cost studies with inputs based on deploying DLC technology in
an integrated fashion.

SPRINT: Sprint did not address this issue in its initial comments. -
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CARQLINA/CENTRAL: Carolina/Central did not address this issue in their reply
comments, '

GTE: GTE did not address this issue in its reply comments,

MCI WORLDCOM: MCI WorldCom stated in reply comments that the ILECs’ cost
models and studies are irretrievably tainted by embedded network investment and configuration and
cannot be rehabilitated. The models and inputs the Commission approved do not produce TELRIC
within the meaning of the FCC’s pricing rules. MCI WorldCom assetted that the Commission, in
compliance with the FCC’s rules, must either formulate statewide deaveraged UNE rates from the
vast amount of data presented in this case, using one forward-looking, scorched-node, least-cost
model with forward-iooking, least-cost inputs, or it must rehear the case.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
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PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.
DISCUSSION

No Motions for Reconsideration, Clarification, or Rescission were filed on this issue.
However, several parties provided opinions on the impact on nonrecurring charges of the Supreme
Court’s decision as it relates to TELRIC pricing principles and UNE combinations. The impact of
the Supreme Court’s decision ag it relates to TELRIC pricing principles has been previously
addressed in conjunction with Findings of Fact Nos. 1 and 4, and no further discussion is necessary
in this regard.

The Commission believes that the present finding on nonrecurring charges would be impacted
by the UNE combination decision addressed elsewhere. As subsequently discussed in conjunction
with Finding of Fact No. 33, the Commission concludes that whether the provision of a loop and a
switch using IDLC technology is viewed as a combination or a single UNE, the current state of the
law now supports the arguments of AT&T and the other CLPs that this technology should be made
available to them at UNE prices. Accordingly, the Commission believes that additional nonrecurring
charges should be developed for loop-port combinations using IDLC technology.

There is one additional matter relating to this issue that needs to be addressed. The Public
Staff commented that since BellSouth did not change all of its depreciation rates to be in compliance
with the Commission’s December 10, 1998 Order, BellSouth’s calculated annual cost factors are not
completely in compliance with the Commission’s December 10, 1998 Order. Consistent with our
conclusions in Finding of Fact No. 8, the Commission believes that BellSouth should change all of
its depreciation rates to be in compliance with the Commission’s December 10, 1998 Order. If
BellSouth makes those revisions, the annual cost factors should also then be correct and therefore
the nonrecurring costs would be correct and would be in compliance with the Commission’s
December 10, 1998 Order.

CONCLUSIONS

Consistent with the conclusions reached in conjunction with Finding of Fact No. 33, the
Commission concludes that Finding of Fact No. 21 should be amended to read as follows:

The nonrecurring charges proposed by the ILECs, subject to certain modifications and
adjustments, are reasonable and appropriate for recovering their respective
nonrecurring costs associated with providing UNEs and interconngction. The ILECs
should submit combined loop-port TELRIC-based cost studies with inputs based on
deploying DLC technology in an integrated fashion and provide the nonrecurring
charges for such loop-port combinations,

Further, the Commission concludes that BellSouth should be required to revise its

nonrecurring costs such that they reflect annual cost factors incorporating depreciation rates
consistent with Finding of Fact No. 8, as discussed herein.
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1]} F FACT 4- LE SERVICE NRECURRIN HARGE:
(NRCs)

Commission Order: The Commission concluded that GTE’s proposed resale service NRCs were
outside the scope of this proceeding.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

Motions for Reconsideration/Clarification:

GTE: GTE requests that the Commission reconsider this finding. In its Motion for
Reconsideration, GTE submits that the differences between resale NRCs and the ruled-upon UNE
NRCs are minimal. .Both activities engage the same personnel working in the same work center, and
the process for the provisioning of resale and UNE NRCs is the same. GTE acknowledges that the
Commission has alfeady decided this issue. However, GTE argues that it has filed resale NRC cost

studies in this docket, and the Commission should make its judgment at this time based on the new
facts which GTE has filed and supported in this docket.

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.
AT&T: AT&T did not address this issue in its initial comments.
ATTORNEY GENERAL: The Attomey General did not file initial comments.
BELLSOUTH: BellSouth did not address this issue in its initial comments,
CAROLINA/CENTRAL: Carolina/Central did not address this issue in its initial cormments.
GTE: GTE did not further address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in its initial comments,

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated that the Commission correctly excluded the
consideration of GTE’s NRCs for resold services from the scope of this proceeding. According to
the New Entrants, GTE would have the Commission examine these resold NRCs in this docket
because of GTE’s mistaken belief that these charges should be determined on the same basis as NRCs
associated with the provision of UNEs. The New Entrants asserted that such a belief is erroncous
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because TA96 makes clear that the costs associated with resold services are to be based upon an
avoided cost methodology (see 47 U.5.C. § 252(d)(3) (1996)), wheréas costs associated with UNEs
are to be determined through the use of a forward-looking examination of the ILEC’s costs. Id. at
§ 255(d)(1), The New Entrants claim that this Commission and other state regulatory commissions
bave already found as a matter of law and policy that NRCs for resold services should be established
through the use of an avoided cost methodology. Thus, the New Entrants argue that GTE’s alleged
introduction of "new facts” is immaterial. Finally, the New Entrants stated that the pricing of GTE's
resold NRCs involves an analysis that is legally and mathematically different than the UNE NRC
determinations undertaken in this proceeding, and the Commission was correct in declining to
consider GTE’s resold NRCs in this proceeding.

PUBLIC STAFF: The Public Staff stated that the scope.of this proceeding has been clear
since Septeinber 26, 1997, when the Commission issued its Order Setting Consolidated Hearing To
Determine Permanent Pricing For Unbundled Network Elements. According to the Public Staff, that
Order consolidated the arbitration dockets solely for the purpose of determining permanent UNE
rates while the wholesale discounts established in those arbitration dockets are already permanent and
were unaffectad by the consolidation. Further, the Public Staff believed that even if issues related to
resale services were properly before the Comrmission, it would be a mistake to single out one group
of rate elements for reconsideration (i.e., resale NRCs) while leaving all others based upon the
percentage discount determined in the arbitration cases. Since the NRCs are among alt the retail rates
to which the previously established discount would apply, removing NRCs from the group would
technically require a recalculation of the discount for the remaining rates and charges. The Public
Staff noted that GTE made no attempt to address this aspect of the issue.

SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comiments.

BELLSOUTH: BellSouth did not address this issue in its reply comments.
CAROLINA/CENTRAL: Carolina/Central did not address this issue in its reply comments.
GTE: GTE did not further address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.
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NEW iEAST TELEPHONY: New.East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not further address this issue in their reply
comments,

PUBLIC STAFF: The Public Staff did not further address this issue in its reply comments.
SPRINT: Sprint did not file reply comments. -
DISCUSSION

In its Order in this proceeding, the Commission agreed with the reasoning offered by the
Public Staff on this issue and concluded that GTE's proposed resale service NRCs are outside the
scope of this proceeding.

As discussed above, GTE argued in its Motion for Reconsideration that while it is true that
this issue was previously decided, GTE has filed and supported new facts in this docket, and the
Commission should reconsider its decision on this issue. The New Entrants essentially argued in their
comments that the resale service NRCs proposed by GTE in this proceeding are not based upon an
avoided cost- methodology as required by the Act; and therefore, GTE’s alleged introduction of new
facts is immaterial. The Public Staff continued to believe that this docket concerns only permanent
UNE prices and that the permanent wholesale discounts have already been established. In addition,
the Public Staff added that even if issues related to resale services were properly before the
Commission, it would be a mistake to reconsider the resale service NRCs without a recalculation of
the wholesale discount rate for the remaining resale services. The Commission continues to believe
that GTE’s proposal to establish new resale service NRCs is outside the scope of this proceeding and
for that reason there is no need to address the legal argument raised by the New Entrants which was
not commented on by any other party.

CONCLUSIONS

The Commission concludes that GTE's Motion for Reconsideration regarding Finding of Fact
No. 24 should be denied and that Finding of Fact No. 24 should be affirmed.

Commission Qrder: The Commission concluded that the one-time development costs for new 0SS
and improvements to existing systems that the ILECs proposed to recover through nonrecurring
charges should instead be recovered through recurring rates applicable to users of the O8S. The
Commission stated that OSS development expenses should be recovered: over five years at the overall
cost of capital and that any investment that was to be recovered through one-time charges should be
converted to a monthly rate using the ILECs” TELRIC methodology and adding common costs using
the annual cost factors found reasonable for, that category of plant.
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Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

for iderati ifi

GTE: GTE stated in its Motion for Reconsideration that the Commission should reconsider
its ruling. GTE maintained that the recovery of the one-time development costs of OSS through
recurring rates, even though charged ‘against the cost causer, effectively forces the ILECs to
subsidize/finance the CLPs entry into the telephone business. The ILEC will bear all the risk of
recovery of those costs. It is GTE’s position that the risk of the CLPs entry into the industry should
not be bome by the ILEC and can be lessened via recovery over a short period of time. GTE stated
that this can be accomplished through assessment of an additional charge in nonrecurring rates
(installation), which will allow the ILEC to recover up-front a portion of its development costs.

NEW ENTRANTS: The New Entrants filed a Motion for Clarification requesting that the
Commission clarify this portion of the Order by specifying that ILECs may impose recurring charges
for one-time development costs for OSS systems for only five years, and that thereafter, CLPs who
use OSS should have no further obligation to pay such charges. The New Entrants stated that the
Commission concluded in its Order that the one-time development costs incurred by ILECs for new
OSS systems and improvements should be amortized over five years and recovered by a monthly
recurring charge. Thus, the New Entrants argued that the Order implies this recurring rate will be
eliminated after five years.

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACI did not address this issue in its initial comments.

AT&T: AT&T did not address this issue in its initial comments.

ATTORNEY GENERAL: The Attomey General did not file initial comments.

BELLSOUTH: BellSouth did not address this isstue in its initial comments,

CAROLINA/CENTRAL: Carolina/Central stated in their initial comments that they object
to the New Entrants’ request to impose recurring charges for one-time development costs for OSS
systems for only five years. Carolina/Central argued that the five-year period referred to in the Order
should be viewed only as an assumed period to fully amortize the OSS costs. The OSS monthly
recurring charge is based upon estimates of future demand. If demand has been underestimated, then
the needed recovery period will be less than five years, and if demand has been overestimated, then
the needed recovery period will be greater than five years. Thus, Carolina/Central stated that the
recovery period should continue until they have fully recovered their one-time OSS development

costs.

GTE: GTE did not further address this issue in its initial comments.
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MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warmner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated in their initial comments that the Commission
should deny GTE’s objections to the use of an amortized recovery schedule in this instance. The
New Entrants argued that there is no reason to believe that amorhzmg the costs of 0SS development
over five years will expose GTE to any business risks.

PUBLIC STAFF:. The Public Staff stated in its initial comments that it is a common practice
in telephone rate design to recover nonrecurring costs through recurring charges over a specified
pericd based on the useful life of the investment. While such rates would theoretically be subject to
revision at the end of the specified period, it is generally assumed that new costs are being incurred
on an ongoing basis to replace them so no adjusiment is required, The Public Staff stated that it is
unlikely with the frenzied pace of new technological breakthroughs that the current OSS systems will
be adequate in five years. As new and improved technology becomes available in connection with
OSS systems, it is reasonable to expect the ILECs to upgrade the current systems to incorporate
improvements. Thus, it is expected that there will be ongoing investment to be recovered through
recurring rates. If'this is not the case, then the nonrecurring charges should be revisited and perhaps
eliminated after five years. However, the Public Staff does not believe such an event is likely and
should not be anticipated as the New Entrants propose. The Pubhc Staff recommended that the
Commission affirm its decision on this issue.

SPRINT: Sprint indicated in its ifitial comnments that it did not concur in or support
Carolina/Central’s position on this issue.

REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.
AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments. .

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central stated in their reply comments that they support
the comments of the Public Staff on this issue., Carolina/Central asserted that the New Entrants'
position, that OSS cost recovery be allowed for five years only and then terminated regardless of
whether the ILECs have recovered their costs or not, is contrary to the FCC’s pricing rules, including
among others Rule 507(e) which states that “[s]tate commissions may, where reasonable, require
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incumbent LECs to recover nonrecurring costs through recurring charges over a reasonable period
of time.”

GTE: GTE again argued in its reply comments that the recovery of one-time OSS
developmeént costs through monthly recurring rates does not require the cost causer to incur the
nonrecurring charges based on the costs it has caused. The Commission’s proposed approach instead
spreads these nonrecurring expense costs across all wholesale customers for a period of five or more
years. GTE stated that if it is ordered to recover its costs in this manner, then GTE agrees with
Carolina/Central’s suggestion regarding the actual recovery period that will be required to fully
recover the OSS cost on a‘monthly basis.

MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants stated in their reply comments that the Commission
should adopt the procedural recommendations set forth in their filing of March 18, 1999,

PUBLIC STAFF: The Public Staff stated in its reply comments that it would endeavor not
to Tepeat its earlier comments any more than necessary. Thus, the Public Staff provided no additional
comments on this issue.

SPRINT: Sprint did not file reply comments.
DISCUSSION

As stated by the Public Staff, it is a common practice in telephone rate design to recover
nonrecurring costs through recurring charges over a specified period based on the useful life of the
investment. The Public Staff, in its Proposed Order, recommended that one-time development costs
for new OSS systerns and improvements to existing systems be recovered through monthly recutring
rates based on the amortization of the investment and expenses over five years. This recommendation
is entirely consistent with the FCC’s Rule 507(e), which provides that “State commissions may, where
reasonable, require incumbent LECs to recover nonrecurring costs through recurring charges over
a reasonable period of time.” These costs are likely to be substantial, and to require the CLPs to pay
them as initial nonrecurring charges upon entry into the market would effectively bar many potential
new entrants and reduce competition. On the other hand, if such barriers are removed and entry is
encouraged, the risk of ILECs failing to recover all of their OSS development costs is slight.

As new and improved technology becomes available in connection with OSS systems, it is
reasonable to expect the ILECs to upgrade the current systems to incorporate improvements. Thus,
there will be ongoing investment to. be recovered through recurring rates. The Public Staff’s
recommendation assumes that this will be the case. The Commission believes that this is a reasonable
assumption; however, if it is not, then the recurring charges should be revisited and perhaps
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eliminated after five years. Regardless, the Commission sees no need for reconsideration or
clarification of the Commission Order as GTE and the New Entrants, respectively, proposed.

CONCLUSIONS

The Comrmission concludes that GTE’s Motion for Reconsideration and the New Entrants’
Motion for Clarification in this regard should be denied and that Finding of Fact No. 25 should be
affirmed.

TNDI E 2 30-C TION CHA

Commission Order: The Commission concluded that the collocation charges proposed by the
ILECs, as modified, are cost-based, feasonable, and appropriate and should be approved. The
Commission further concluded that BellSouth’s application fee for physical collocation is excessive
and should bé reduced to BellSouth’s ¢urrent tariffed rate of $3,850. The Commission also
concluded that GTE’s revised collocation rates should be adopted, and that GTE should be required
to refile its intrastate tariff to include the simple, moderate, and complex-classifications of its North
Carolina offices in which collocation is offered.

Supreme Court Decision: The Supreme Court held that the FCC has jurisdiction under Sections
251 and 252 of the Act to design a pricing methodology and adopt pricing rules.

Eighth Cirecuit Decision on Remand from Supreme Court: On June 10, 1999, the Eighth Circuit

Court of Appeals entered an Order on remand in response to the Supreme Court’s decision which,
in pertinent part, reinstated FCC Rules 501-515, 601-611, and 701-717 (the pricing rules).

Motions for Reconsideration/Clarification:

No formal Motion for Reconsideration/Clarification was filed on this issue. However, the
issue was raised in cornments and reply comments filed by the parties which are addressed below.

INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.

AT&T: AT&T stated in its initial comments that the FCC determined that “collocation
should be subject to the same pricing rules [as unbundled network elements and interconnection].”
First Report and Order Y 629. AT&T further stated that the FCC concluded that “because
collocation is a method of obtaining interconnection and access to unbundled network elements;
collocation is properly treated under the same pricing rules.” (Id.) Therefore, AT&T concluded, the
Commission must price collocation based on TELRIC principles as defined in the FCC rules. AT&T
also stated that BellSouth’s collocation cost model violates the FCC’s rules by assuming current
configurations of BellSouth’s central offices in determining collocation costs. AT&T concluded that
since the Commission adopted BellSouth’s collocation rates based on BellSouth’s collocation model,
with slight modification, the collocation prices established by the Commission for BellSouth are
invalid under the FCC rules.
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ATTORNEY GENERAL: The Attomey General did not file initial comments.
BELLSOUTH: BellSouth did not address this issue in its initial comments.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments,

GTE: GTE did not address this issue in its initial comments,

MCI WORLDCOM: MCI WorldCom stated in its initial comments that since the FCC
found that the same pricing methodology must be employed as that used for interconnection and
UNEs, collocation must be priced using TELRIC principles as defined in the FCC rules. MCI
WorldCom argued that BellSouth’s collocation study violates the FCC’s rules. MCI WorldCom
stated that the Commission should review the collocation charges and reset them to comply with the
FCC rules,

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments, ;

NEW ENTRANTS: The New Entrants stated in their initial comments that Section
51.501(2) of the FCC'’s pricing rules applies to physical and virtual collocation. The New Entrants
pointed out that the collocation rates approved by the Commission were from tariffs, and no cost
studies were filed to support the tariff rates. The New Entrants further explained that the JLECs’
proposed collocation rates are based on existing network configuration and that this feature violates
the scorched node methodology inherent in Section 51.505(b)(1) of the FCC's pricing rules.
Therefore, the New Entrants concluded, none of the collocation rates adopted by the Commission
comply with the FCC’s pricing rules.

PUBLIC STAFF: The Public Staff did not address this issue in its initial comments.
SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments.
AT&T: AT&T did not address this issue in its reply comments,

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not address this issue in its reply comments.
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CAROLINA/CENTRAL: Carolina/Central stated in their reply comments that they reject
the New Entrants’ contenticn that Carolina/Central’s intrastate collocation tariffs are inconsistent
with the FCC’s pricing rules. Carolina/Central maintained that the New Entrants are correct that the
FCC’s pricing rules apply not only to UNEs but also to physical and virtual collocation.
Carolina/Central stated that the New Entrants are correct that Carolina/Central did not file specific
TELRIC collocation studies but filed their North Carolina intrastate collocation tariffs.
Carolina/Central maintained that the intrastate collocation tariff mirrors Sprint’s federal tariff and are
thus compliant with the FCC pricing rules. However, Carolina/Central stated that with the Supreme
Court’s recent decision reinstating the pricing rules, Carolina/Central recognize a need to complete
a TELRIC-based collocation cost study. Carolina/Central plan to submit their TELRIC-based
collocation study no later than July 15, 1999,

GTE: GTE did not address this issue in its reply comments.
MCI WORLDCOM: MCI WorldCorm stated in reply comments that the Commission’s
adoption of the ILECs” cost studies does not produce TELRIC within the meaning of the FCC’s

pricing rules. '

NCCTA AND TIME WARNER: The NCCTA and Time Warmner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
PUBLIC STAFF: The Public Staff stated in reply comments that to the extent that proposed
UNE rates are based on interstate tariffs for which no cost study data was submitted, the Commission
should require the ILECs to file studies showing that the tariff rates conform to TELRIC principles
or to file revised rates which are TELRIC based. However, the Public Staff did not specifically
address collocation rates and instead referenced UNE rates,
SPRINT: Sprint did not file reply comments.
DISCUSSION
Section: 51.501(a) of the FCC’s pricing rules states:
“The rules in this subpart apply to the pricing of nehv;rk elements,
interconnection, and methods of obtaining access to unbundled
elements, including physical collocation and virtual collocation.”
[emphasis added]
Further, the FCC’s First Report and Order states:

“We further conclude that, because section 251{(c){6) requires that
incumbent LECs provide physical collocation on ‘rates, terms, and
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conditions that are just, reasonable, and nondiscriminatory,” which is
identical to the standard for interconnection and unbundled elements
in sections 251{c)(2) and (¢)(3), collocation should.be subject to the
same pricing rules.” [] 629]

Although there was no formal Motion for Reconsideration/Clarification filed with respect to
these Findings of Fact, the Commission believes after reviewing the comments and reply comments
filed by the parties and re-analyzing the FCC’s pricing rules and First Report and Order that physical
and virtual collocation rates should be priced based on TELRIC. Therefore, the Commission finds
eood cause to revise Finding of Fact No. 27 to read as follows: “The ILECs should file TELRIC-
based cost studies for physical and virtual collocation.”

Further, Finding of Fact No. 28 of the Commission’s December 10, 1998 Order states; “The
Commission concludes that BellSouth’s application fee for physical collocation is excessive and
should be reduced to BellSouth’s current tariffed rate of $3,850.” Finding of Fact No. 30 of the
Order states: “The Commission concludes that GTE’s revised collocation rates should be adopted,
and that GTE should be required to refile its intrastate tariff to include the simple, mederate, and
complex classifications of its North Carolina offices in which collocation is offered.” In order to be
consistent with the Commnission’s conclusion that the ILECs should file TELRIC-based cost studies
for physical and virtual collocation, the Commission rescinds Finding of Fact No. 28 and the
Discussion on Finding of Fact No. 28 on pages 101 through 103 of the Commission’s December 10,
1998 Order. In addition, the Commission rescinds Finding of Fact No. 30 and the Discussion on
Finding of Fact No. 30 on pages 106 through 107 of the Commission’s December 10, 1998 Order.

CONCLUSIONS

The Commission revises Finding of Fact No. 27 to read as follows: “The ILECs should file
TELRIC-based cost studies for physical and virtual collocation.” Further, in light of the decision to
revise Finding of Fact No. 27, the Commission rescinds Finding of Fact No. 28 and the Discussion
on Finding of Fact No. 28 on pages 101 through 103 of the Commission’s December 10, 1998 Order.
In addition, the Commission rescinds Finding of Fact No. 30 and the Discussion on Finding of Fact
No. 30 on pages 106 through 107 of the Commission’s December 10, 1998 Order.

E F FACT 1- COLLOCATION METHOD

Commission Order: The Commission concluded that, while collocation is a [egally permissible way
for an ILEC to provide access to UNEs, it declined to rule at this point whether there are any other
legally permissible or practical ways for ILECs to provide such access.

Supreme Court Decision: The Supreme Court found that the FCC was reasonable in forbidding
an [LEC, except upon request, from separating network elements that the ILEC currently combines.
The Supreme Court agreed with the FCC that a contrary result could lead to the imposition of
wasteful costs to the detriment of competition.
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otions for Reconsid ion/Clarifi

AT&T: AT&T argued that the Commission’s decision ignored the current prevailing law and
quotes from a section of the Eighth Circuit’s decision where the court discusses the ability of
competing carriers to provide finished services entirely through UNEs. There the Court found the
FCC’s “all elements” rule was consistent with the Act. In the preceding section of the opinion, the
court vacated the rule requiring ILECs to recombine UNEs and observed, as AT&T points out, that
the ILECs’ objection to the rule “indicates to us that they would rather allow entrants access to their
networks than have to rebundle the unbundled elements for them.”

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACIsupported AT&T’s position. ILECs may not require competitors to collocate in
order to obtain combined UNEs. The Commission should revisit its decision to require the
provisioning of UNES, specifically loops and transport facilities, without forcing CLPs to collocate,
The Commission should also ensure that all CLPs that request it have the ability to physically
collocate and should set up a procedure for reviewing ILEC waiver applications.

AT&T: AT&T did not specifically address this issue but noted that the Supreme Court
decision clearly establishes that BellSouth may not separate already combined network element
combinations.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth maintained that AT&T had misstated the Commission’s decision.
‘The Commission did not hold that collocation is the only method for providing access to UNEs, but
rather it declined to decide whether there are other legally permissible or practical ways for ILECs
to provide access. If there are such methods, AT&T should ask to negotiate on them.

CAROLINA/CENTRAL: Carolina/Central did not address this issue in their initial
comments.

GTE: GTE did not address this issue in its initial comments.

MCI WORLDCOM: MCI WorldCom argued that the Supreme Court had eliminated any
Iawful basis for BellSouth’s collocation policy that CLPs may serve customers through combinations
only by leasing collocation space and recoinbining elements which BellSouth has taken apart. It
violates Rule 315(b) and the “all elements” rule by denying CLPs the ability to provide the use of
BellSouth's network elements. a

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.
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NEW ENTRANTS: The New Entrants did not address this issue in its inifial comments.

PUBLIC STAFF: The Eighth Circuit’s statement allowing entrants access to the ILECs’
networks does not eliminate collocation as a method of obtaining access. Based on the record before
it, and the status of the law at the time, the Commission’s conclusion-in its December 10, 1998, Order
was reasonable.

The Supreme Court, however, has reinstated the FCC’s Rule 315(b), which prohibits ILECs’
from separating UNEs that are otherwise combined. Since the heart of the issue raised by AT&T was
not the method of access but the physical separation of the loop and port which made access
necessary, the legal issue appears to have been decided in AT&T’s favor and the so-called “glue
charge” is not permissible. The question now is whether all of the combined loop-port costs are
included in BellSouth’s study so that the price of the UNE combination should be simply the sum of
the loop and the port prices or whether there are other costs that BellSouth incurs in providing the
combination to itself. Ewven if BellSouth is prohibited from separating elements that are otherwise
combined and imposing additional ¢osts on the CLPs, it is not prohibited from recovering the
TELRIC-based costs of the UNEs as originally combined.

SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI reiterated that the Supreme Court had held that ILECs may not require CLPs to
collocate in order to obtain UNE combinations and that the Commission should adopt substantive
rules for collocation provisioning.

AT&T: AT&T did not directly address this issue in its reply comments, but it reiterated its
view that BellSouth is obligated to provide CLPs with combinations of unbundled elements,

ATTORNEY GENERAL: The Attomney General stated that he believes the law now
requires the Comrmission to revise its findings to include language indicating that ILECs may not,
except upon request, separate network elements already combined.

BELLSOUTH: BellSouth did not specifically address this issue in its reply comments.

CAROLINA/CENTRAL:. Carolina/Central noted that while, in reality, collocation may be
the only technically feasible way for a CLP to gain access to network elements where CLPs must
combine network elements themselves; under FCC Rule 315(b), CLPs may purchase unseparated
network elements from the ILEC. In such a circumstance, the CLPs will have no combination work
of their own to perform. Thus, ILECs should not require collocation from CLPs in these
circumstances. This is especially true in the case of loop, switch, and fransport combinations, the so-
called UNE platform.

GTE: GTE did not address this issue in its reply comments except to say that ACI’s
collocation proposals are without merit and would be wasteful and impractical.
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MCI'WORLDCOM: MCI WorldCom urged the Commission to move forthwith to comply
with the Supreme Court mandates, especially with respect to UNE combinations, but did not
specifically address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
specifically in their reply comments.

NEW EAST TELEPHONY: Ne‘w East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
PUBLIC STAFF: The Public Staff did not address this isse in its reply comments,
SPRINT: Sprint did not filé reply comments,

DISCUSSION

The Commission agrees with the analysis of those that have argued that the Supreme Court,
by reinstating Rule 315(b) which prohibits ILECs from separating UNEs already combined and
renders impermissible the so-called “glue charge” to separate already-combined network elements
and then to recombine those network elements, has decided this issue in AT&T's favor.
Carolina/Central have aptly observed that, while collocation may be necessary when the CLP itself
must combine network elements, this is not the case where it has purchased unseparated network
elements from an ILEC in such a way that the CLP has no combination work of its own to perform,

The question now is whether all of the combined loop-port costs are included in each of the
ILEC’s studies so that the price of the UNE combination should be simply the sum of the loop and
the port prices or whether there are other cost considerations to be taken into account. Even if the
ILECs are prohibited from separating elements that are otherwise combined and imposing additional
costs on the CLPs, they are not prohibited from recovering the TELRIC-based costs of the UNEs
as originally combined.

CONCLUSIONS
The Commission concludes that Finding of Fact No. 31 should be amended to read as follows:

While collocation is a legally permissible way for an ILEC to provide a CLP access
to UNEs, an ILEC may not, except upon request, physically separate requested
network elements that the ILEC currently combines and require a CLP to collocate
in order to recombine those elements, The TLECs should submit TELRIC-based cost
studies showing the cost of the various loop-port combinations that have not been
separated.
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FINDING OF FACT NO. 32 - GEOGRAPHICAL DEAVERAGING

Commission Qrder: The Commission concluded that proposals for geographical deaveraging of
UNE prices were premature and should be rejected for purposes of this proceeding.

Supreme Court Decision: As noted previously, the Supreme Court held, in pertinent part, that the
FCC has jurisdiction under Sections 251 and 252 of the Act to design a pricing methodology and
adopt pricing rules.

Eighth Cirexit Decision on Remand from Supreme Court: Also, as noted previously, on June
10, 1999, the Eighth Circuit Court of Appeals entered an Order on remand in response to the
Supreme Court’s decision which, in pertinent part, reinstated FCC Rules 501-515, 601-611, and 701-
717 (the pricing rules).

Motions for Reconsideration/Clarification:

AT&T: The Commission should reconsider its decision not to geographically deaverage
prices for UNEs based on the law as well as for sound public policy reasons. Fundamentally, the Act
requires state commissions to set prices for UNEs on the basis of the cost of providing requested
UNEs. The Commission should order BellSouth to deaverage its prices in order to determine the true
cost of serving customers in various geographic regions throughout North Carolina.

It is well accepted that costs associated with the provision of local loops are subject to
geographic variations corresponding to population density. This is because loops in high-density,
urban areas typically serve more customers on a smaller circumference and with less cable than loops
in low-density, rural areas. The record in this proceeding clearly establishes that the cost of providing
UNEs is dependent upon the size of the existing network in a specific area and varies by “density
zones” - - lower costs where BellSouth’s network is larger and more developed, and higher costs
where the network is smaller and less developed. Thus, under the plain terms of the Act, the prices
for UNESs to serve these different geographic areas also must be different.

Geographic deaveraging would prevent BellSouth from erecting barriers to competitive entry
by charging aggrepated prices across the state. When aggregated prices are used, customers inlower
cost, high-density, urban areas pay the same for services as do customers in higher cost, low-density,
rural areas. Geographic deaveraging sets prices at varying levels across the state, based on the
varying costs across the state. This pro-competitive approach is capable of straightforward
application because loops generally will be the only UNEs for which there are such significant
geographic cost differences. After noting the *“general support-[among interested parties] for
geographic-deaveraging,” the FCC agreed “that deaveraged rates more closely reflect the actual costs
of providing interconnection and unbundled elements.” The FCC concluded “that rates for
interconnection and unbundled elements must be geographically deaveraged.”

An aggregated “one price fits all” pricing structure ignores the plain meaning of Subsection
252(d)(1) of the Act that prices for UNEs be based on the cost of providing those UNEs. Sucha
pricing structure would require AT&T to pay prices that bear no relation to the “costs” actually
incurred by BellSouth in providing these UNEs. The practical consequences are that BellSouth is
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given the opportunity to undercut AT&T"s ability to compete in high-density, urban areas by
artificially increasing AT&T’s costs by reducing its own prices for services in these lower cost areas.
This type of anticompetitive activity is known as “price squeezing.” In arguing that geographic
deaveraging will harm consumers, BellSouth has it exactly backwards. The anticompetitive subsidy
created by an aggregated pricing structure: for loops will ensure that North Carolina consumers will
not receive the benefits of competition, including lower prices, higher levels of quality, and a greater
range of choices, because no competitor could afford to offer meaningful competition on the basis
of bleated, anticompetitive prices charged by BellScuth, Refusing to set prices for UNEs based on
forward-looking costs discourages the “efficient entry and utilization of the telecommunications
infrastructure” sought by Congress.

In this proceeding, BellSouth argued that pricing UNEs based on the costs for specific
geographic areas would encourage carriers such as AT&T to *“cherry pick”™ those customers in high-
density, urban areas that would provide the most profit, Jeaving BellSouth with higher cost, less
profitable, low-density, rural customers. However, geographic deaveraging neither will undermine
BellSouth’s ability to deliver service to all residents of North Carolina, nor raise basic rural telephone
rates. Accordingly, once more AT&T urges this Commission to see BellSouth’s scare tactics for
what they really are - - nothing more than scare tactics.

Support for abandoning BellSouth’s scare tactics can be found in the Act. Before the Act was
passed, BellSouth was allowed to subsidize its delivery of services in higher cost, low-density, rural
areas by charging retail rates in lower cost, high-density, urban areas that far exceeded costs in these
urban areas. BellSouth then used some portions of these monopoly rates to offset the higher cost of
providing service in low-density, rural areas. As a result, urban and rural customers paid the same
rates for telephone service but with urban customers subsidizing their rural counterparts. This
aggregated “one price fits all” pricing structure is one of the methods by which these implicit subsidies
were generated. However, abandoning this implicit subsidy now will not undermine the goal of
universal service by leaving BellSouth “high and dry” without sufficient revenues to cover costs of
service anywheré in the state - - whether low cost or high cost. Rather, the Act preserves the goal
of universal service through explicit subsidies. The Act provides that telecommunications carriers
“shall contribute, on an equitable and nondiscriminatory basis,” to the advancement of universal
service. It was clearly Congress’ intent that any support mechanism maintained or installed to
generate such contributions be explicit “rather than implicit as many support mechanisms are today.”

Preserving any implicit subsidy would allow BellSouth an unlawful recovery of universal
service costs beyond those authorized by the Act. Any implicit subsidies, such as an aggregated
pricing structure, are disallowed. Thus, if prices are not deaveraged in this proceeding, any universal
service contributions levied upon AT&T and other competitors arising out of the Commission’s
Universal Service Docket would give AT&T and other competitors lawful grounds upon: which to
appeal the prices for UNEs established in this proceeding. BellSouth may not like it, but
geographically deaveraged prices for UNEs would greatly stimulate competition in North Carolina
and equally compelling - - it is the law. Accordingly, the Commission should amend its Order to
provide for the geographic deaveraging of prices for UNEs.

CAROLINA/CENTRAL: Carolina/Central agree with the following assessment concerning
deaveraging of rates for UNEs and retail services as set forth on Page 112 of the December 10, 1998
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Order: *. . . the deaveraging of rates for UNEs and retail services should be implemented by means
of a carefully considered and well-cocrdinated plan. Development of such a plan requires that all
aspects of this process be identified, debated, carefully studied, and clearly understood.”
Carolina/Central believe that: (i) the appropriate proceeding to further consider geographical
deaveraging is the Commission proceeding in Docket No. P-100, Sub 133g (the USF proceeding);
and (if) deaveraging of UNE rates should be implemented at the same time deaveraging is
implemented for purposes of USF. Carolina/Central interpret the Commission’s Finding of Fact No.
32 to be fully consistent with the forepoing statements and request confirmation that
Carolina/Central’s interpretation is correct.

NEW ENTRANTS: The New Entrants request that the Commission reconsider its decision
not to require TLECs to geopraphically deaverage prices for unbundled local loops and to order upon
recensideration that such prices be geographically deaveraged.

The FCC has interpreted the Act to require geographically deaveraged local loop rates. Loop
rates based on a statewide average do not comply with the Act’s cost-based pricing requirement. By
adopting a statewide average loop rate, the Commission would require competitors in lower cost,
more densely populated areas - - the areas in which CLPs are most likely to be.able to compete
initially - - to pay a loop rate that is actually much higher than its forward-looking cost. Using
averaged loop rates affords ILECs an artificial, pechaps insurmountable cost advantage in offering
basic telephone service in more densely populated areas. This result is contrary to the very purpose
of the Act - - to promote the development of competition in the local exchange market, In short,
averaging loop rates will have the effect of at least chilling competitive entry through the use of
unbundled loops and perhaps barring competition entirely in North Carolina.

While BellSouth witness Vamer and GTE witness McLeod testified that recurring loop rates
should not be deaveraged until retail rates have been rebalanced and a universal service mechanism
is in place, these policy concerns are not questions presented in this proceeding. The Act requires
that the prices for unbundled network elements be developed on the basis of cost. This mandate does
not permit the Commission to create cost distortions through the use of averaged loop rates, even
though the ILECs may have expressed concerns about retail rate structures or universal service
support.

A review of decisions in other jurisdictions reveals that other state comunissions have moved
successfully past ILEC concerns about “arbitrage” and universal service concerns to direct the
implementation of deaveraged loop rates. At least eleven states have adopted geographically
deaveraged loop rates. In fact, deaveraging of loop rates has encouraged competitive entry in these
other jurisdictions, as envisioned by the Act. All of the states which have adopted deaveraged loop
rates have experienced far more competitive entry using unbundled local loops than has North
Carolina.

Carolina/Central proposed geographically deaveraged rates in this proceeding. These

proposals show that deaveraging can be implemented on a practical basis and in compliance with
Federal law.
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INITIAL COMMENTS (filed March 18, 1999)

ACI: ACIT agrees with and supports the motions of New Entrants and AT&T to reconsider
and amend Finding of Fact No. 32 to provide for geographical deaveraging. Any attempt to impede
the implementation of geographical deaveraging, such as that proposed by Carolina/Central, must be
rejected as anticompetitive and contrary to federal law. ACI is therefore opposed to the requested
clarification of Carolina/Central.

The Act unequivocally requires that state commissions set UNE prices on the basis of the
ILEC’s cost of provisioning them. The FCC has expressly ordered geographically deaveraged rates
for interconnection and network elements and required state commissions to adopt at least three
separate rate zones, The United States Supretne Court has affirmed the FCC’s authority in this
regard.

The Commission in its Order opted to delay the implementation of geographic deaveraging
until a “carefully considered and well-coordinated plan” can be developed, because deaveraging “will
likely have a significant impact on the overall availability of competitively priced services.” The
Commission more specifically determined that “it would be unwise to begin the process of
deaveraging before the necessary-mechanisms to support universal service are in place.” The
Commission cannot sustain this decision in the face of the eurrent federal mandate,

. The Commission’s refusal to implement geographical deaveraging is plainly inconsistent with
the overriding purpose of the deregulation of the telecommunications industry, which is to promote
competition. The Commission’s decision to continue with the practice of implicitly subsidizing rural
customers through higher rates to urban customers serves only to delay the onset of the competition
that will produce lower telecommunication service costs to a majority of North Carolina’s residents.
Such a result cannot be consistent with the public inferest.

The Commission’s concern that deaveraging would create arbitrage opportunities for CLPs
is unwarranted: Such concerns, which were raised by the ILECs, even if real, are only temporary.
The implicit universal subsidies that have funded low-cost Iocal service will soon be replaced by an
explicit contribution system. Therefore, the Commission should, consistent with the Supreme Court’s
decision, require geographic rate deaveraging consistent with the Act in order to achieve compliance
with federal law.

Carolina/Central’s request that the Commission clarify its miling by considering geographical
deaveraging in the universal service fund proceeding in Docket No. P-100, Sub 133g, and waiting
to implement deaveraging of UNE rates until deaveraging is implemented for purposes of the
universal service fund is nothing more than a naked attempt to impose procedural delay and confusion
upon an otherwise clear issue. For such reasons, Carolina/Central’s request for clarification must be
rejected.

AT&T: No one disputes that the Act requires state commissions to set prices for UNEs on

the basis of the cost of providing requested UNEs. Tt also is well accepted that the costs associated
with the provision of local loops are subject to geographic variations in a state corresponding to
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population density. Thus, under the plain terms of the Act, the prices for UNEs to serve these
different geographic areas also must be different.

The Act also expressly requires that network element rates be “nondiscriminatory.” Thus, if
BellSouth’s actual forward-looking cost of providing an element (both to itself and to competing
carriers) in an area is $10, charging competing carriers $20 for the $10 element based on some notion
of statewide “averape” costs would be flatly discriminatory. In light of the Act’s requirernents, more
than twenty state commissions required deaveraging even before the Supreme Court reinstated the
FCC’s deaveraging rule, i

Because local loop costs are such a significant portion of the total cost of providing local
telephone service, failure to account for cost differences in loop rates can create prohibitive entry
barriers. The threat that averaged loop rates pose to competitive entry in urban areas is direct and
obvious. A loop rate based on statewide average costs can exceed the actual costs of providing urban
loops by 50% to 100% or more. Thus, there can be no dispute that the failure to deaverage loop
rates discourages the “efficient entry and utilization of the telecommunications infrastructure” sought

by Congress.

The harm to rural customers is equally serious, if less obvious. Any policy that discourages
entry in the urban areas in which a CLP is likely to be able to most'quickly attract a sufficiently large
customer base to support entry will necessarily discourage any broader entry plans that encompass
widely dispersed rural areas that would be unlikely to attract standalone entry. .In short, averaged
loop rates, which require competing carriers to pay network element charges that bear no relation to
the costs borne by an incumbent in actually providing the network elements, constitute a classic entry
barrier that would harm competition and the using and consuming public of North Carolina.

In its December 10, 1998 Order, the Commission declined to deaverage BellSouth’s UNE
prices, even though the Commission did agree that “deaveraging will likely have a significant impact
on the overall availability of competitively priced services.” Thus, BellSouth’s loop rates violate the
FCC’s rules, and consistent with the Act, the Supreme Court decision, and the FCC’s rules, the
Commission must set geographically deaveraged rates.

ATTORNEY GENERAL: The Attorney General did not file initial comments,

BELLSOUTH: Although the Commission did not follow all of the FCC’s pricing rules (such
as Rule 507(f), which purports to require that rates be geographically deaveraged), the Supreme
Court’s decision does not require that the Commission do so. First, notwithstanding any claim to the
contrary, the FCC's pricing nules are not currently in effect because the Eighth Circuit has yet to issue
a mandate reinstating those rules. On February 17, 1999, several parties filed a motion with the
Eighth Circuit requesting that the appellate court withhold issuance of the mandate pending a decision
on merits of the FCC’s rules. These parties argue that because the Eighth Circuit will be considering
the substantive challenges to the FCC’s pricing rules, “it makes little sense for the Court to recall its
prior mandate with respect fo these rules.” According to the motion, reinstating the FCC’s rules
would seriously disrupt the telecommunications industry, in the event the Eighth Circuit subsequently
vacated some or all of the FCC’s pricing rules on the merits. The Eighth Circuit has not ruled on the
motion, let alone reinstated the FCC’s rules.
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Even if the Eighth Circuit were to reinstate the FCC’s pricing rules, the FCC has indicated
that it intends to revisit its rules. For example, the FCC is considering extending the time within
which geographic deaveraging must be implemented, even though the FCC rules currently do not
contain such an extension. Under the circumstances, the Commission should declinie any invitation
in the context of this proceeding to apply rules that are not yet in effect and which the FCC has
indicated-it will revisit,

‘The Public Staff has expressed similar views. In its comments filed on February 24, 1999, the
Public Staff observed:

“There is considerable uncertainty as to how long it will be before the Supreme
Court’s decision can be fully evaluated and what changes will be required, but we
anticipate that it will be a fairly lengthy process. In the meantime, we believe it would
be appropriate for the Commission to go forward and establish permanent UNE prices
after it-has ruled on the requests for reconsideration. The interim rates now in effect
can then be trued up accordingly. Any additional changes required by the FCC or the
federal courts can be made later.”

BellSouth agrees with the Public Staff.

CAROLINA/CENTRAL: The Supreme Court's decision reinstates the FCC’s rule on
geographic deaveraging. FCC Rule 507(f) requires that the “[s]tate commissions shall establish
different rates for elements in at least three defined geographic areas within the state to reflect
geographic cost differences.” The Commission concluded in the UNE Order that proposals for
geographical deaveraging of network element prices were premature and should be rejected for the
purposes of this proceeding.

"The Commission reasoned that it would be unwise to begin the process of deaveraging before
the necessary mechanisms to support universal service are in place. The-Commission also stated it
was mindfill of the effects deaveraging would have on the availability of competitively priced services
in higher cost, rural areas. The Commission further stated that:

“The deaveraging of rates for UNEs and retail services should be implemented by
means of a carefully considered and well-coordinated plan. Development of such a
plan requires that all aspects of this process be identified, debated, carefully studied,
and clearly understood. - The record in this proceeding does not contain the
information and data needed for this purpose.”

Carolina/Central’s initial cost studies deaveraged rates for local loops and switching plus
dedicated transport. The cost studies deaveraged local loop and switching prices into six bands and
established route specific dedicated transport prices. Carolina/Central stated in their
January 11, 1999, Motion for Clarification that they could support the Commission’s conclusion that
deaveraging should be implemented by a carefully considered and well-coordinated plan, and
suggested that the appropriate forum to develop this plan is the Commission’s cnrrent universal
service policy proceeding, Carolina/Central also emphasized the need for, and asked for clarification
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on, the simultaneous deaveraging of network element prices and universal service costs 50 as to
prohibit arbitrage opportunities.

The Supreme Court’s decision reinstating Rule 507(f) means the Commission should begin
a proceeding that develops a record from which the Commission may implement an appropriate
deaveraging plan for network elements. Due to current procedural schedules, Carolina/Central
understand that the deaveraging of network elements and the creation of a North Carolina intrastate
universal service fund may not necessarily occur at the same time. Regardless, Carolina/Central
believe it is imperative that the deaveraging of network element prices occur at the same time
universal service costs are deaveraged. Carolina/Central therefore renew their recommendation that
the Commission consider deaveraging issues as part of the current universal service policy
proceeding.

GTE: GTE agrees with the Commission’s decision that deaveraging should await the
implementation of the necessary mechanism to support universal service. This conclusion was well
founded as a matter of both policy and law. As a policy matter, if deaveraging precedes universal
service reform, it will undermine the ability of GTE and other 1LECs to meet their universal service
obligations, especially in rural areas. As a legal matter, the Comunission has the right to take this
reality into account by postponing rate deaveraging while it develops and implements an adequate
universal service support mechanism.

In seeking reconsideration of the Commission’s finding, neither the New Entrants nor AT&T
rebuts the Commission’s finding that deaveraging at this time would adversely affect universal
service. The New Entrants simply dismiss these concerns as “not questions presented in this
proceeding” and assert that Section 252(d)(1) requires deaveraged rates now. They thus urge the
Commission to “move past” ILEC concerns about arbitrage and universal service. Similarly, although
AT&T characterizes these concerns as “scare tactics” by BellSouth, its only response is to suggest
that universal service can be protected through explicit subsidies under Section 254. The problem,
however, lies with what will happen during the period between the time this Commission sets UNE
prices and the time the USF mechanism is in place - a problem AT&T (like the New Entrants) fails
to address.

The problem nonetheless is real. Absent a fully implemented USF mechanism, ILECs will
have no means of recovering the revenues they will lose when AT&T and other entrants “cherry pick™
their best customers. Deaveraged rates would exacerbate this problem by creating opportunities for
CLPs to cut even more deeply into the margins GTE relies upon to support the provision of below-
cost urban customners and ignore high-cost, rural ones. Neither AT&T nor the New Entrants denies
any of this.

The only issue then is whether the Commission was legally required to ignore the adverse
policy implications of deaveraging., The answer clearly is “no.” The only statutory support any of
the CLPs invokes is Section 252(d){1), which requires that the prices for UNEs be based on the
“cost” of providing them. But nothing in Section 252(d)(1) speaks to whether (or to what extent)
“cost” must be deaveraged. The New Entrants claim that a statewide averaged cost is a distorted
one, but this argument proves too much. For even if the Commission were to adopt the New
Entrants’ proposal and create three sets of rates, costs could still be said to be distorted, since there
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are many more than three levels of costs. Nothing in the Act tells the Commission how much
disaggregation, if any, is appropriate. Thus, the Commission is free to make its own judement on this
matter, based on relevant policy consideration. Protecting universal service is, indisputably, a key
policy consideration under the Act.

Any contention that the Commission erred by considering universal service in its decision on
deaveraging is rebutted by the Eighth Circuit’s decision in Competitive Telecommumnications Asg'n
v. E.C.C, (CompTel), 117 F.3d 753 (8th.Cir. 1997). The issue there was whether the FCC had
violated the Act’s cost-based pricing provisions by allowing ILECs to collect, on an interim basis,
certain charges not related to cost (i.e., the Common Carrier Line Charge and the Transport
Interconnection Charge). The Eighth Circuit mled that the irmposition of these non-cost related
charges was permissible during the interim period until universal service reform was completed. The
Court reasoned that “Congress did not intend that universal service should be adversely affected by
the institution of cost-based rates.” 117 F.3d at 1074. If the FCC could impose charges bearing no
relation to cost in the interests of protecting universal service, then this Commission, in setting cost-
based rates, can certainly elect not to deaverage cost-based rates until such time as the necessary
safepuards for universal service are in place.

Finally, the Commission was correct in its view that, given the relationship between UNE
pricing and the pricing of retail services, the- deaveraging of the two sets of rates should occur
together pursuant to a “carefully considered and well-coordinated plan” As the Commission
recognized, the record in this proceeding does not contain the information necessary to formulate
such a plan. AT&T and the New Entrants ignore this argument.

MCIWORLDCOM: The FCC rules reinstated by the Supreme Court require geographical
deaveraging. As stated by AT&T and the New Entrants, and as recognized by Commissioner
Pittman, deaveraging encourages competitive entry. As also stated by the New Entrants,
Carolina/Central proposed peographically deaveraged rates in this proceeding, thus demonstrating
that deaveraging can be implemented on a practical basis. The reinstatement of the FCC pricing rules
therefore requires the ILECs to deaverage their rates in accordance with FCC rules, AT&T’s
proposal to deaverage loop prices into six wire center groupings strikes a reasonable balance between
matching UNE rates to their underlying geographic cost characteristics and implementation concerns.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their inittal comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: In its Order, the Commission adopted statewide averaged rates for
unbundled local loops. These rates are not in compliance with the FCC’s pricing rules and are not
consistent with the Act and the FCC’s binding regulations. The Commission should set
geographically deaveraged rates.

PUBLIC STAFF: The consequences of UNE and retail rate deaveraging cannot be
overemphasized. The impact of such deaveraging and rate rebalancing on universal service support
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requirements will be substantial, even if implemented *“by means of a carefully considered and well-
coordinated plan,” as the Commission suggests. If they are undertaken piecemeal, the consequences
could be far worse. It would be extremely inadvisable at this time for the Commission to go even so
far as to commit to take action in the future on this crucial issue without an absolute and inescapable
legal mandate.

Proponents of geographical deaveraging of UNE prices assume that rates based on average
costs are somehow not “cost based” as required by the Act. Taken to its logical extreme, their
argument would call for individually priced UNEs for all service locations, which no one seriously
advocates. The record clearly supports the conclusion that the UNE prices being established in this
proceeding are based on cost. ‘They are derived from studies of forward-looking costs without regard
to other factors, such as value of service, on which retail rates have traditicnally been based. Whether
and to what extent UNE prices should be deaveraged is a policy issue that cannot be adequately
addressed in any but the most careful and systematic way.

The Supreme Court has remanded the FCC’s pricing rules to the Eighth Circuit, where they
will be reviewed on the merits. One of these rules, 507(f), requires different UNE rates for at least
three defined geographic areas within the state to reflect cost differences. This rule is likely to be
opposed by a number of states, and there has been some discussion of a possible stay by the FCC
itself pending further consideration along with other rules. It has been suggested, for example, that
the specific unbundling requirements of Rule 319 may vary geographically when the FCC revisits the
“necessary and impair” standards of Section 251{d)(2) of the Act.

In light of the present uncertainty regarding the FCC’s rules as well as universal service
support mechanisms, it is still premature to take steps toward geographical rate deaveraging.

SPRINT: ‘Sprint agrees that it is imperative that the deaveraging of network element prices
occurs at the same time universal service costs are deaveraged. Sprint suppotts the suggestion that
the Commission consider deaveraging issues as part of the cumrent universal service policy
proceeding.

REPLY COMMENTS (filed April 15, 1999)

ACIL: BellSouth, GTE, and the Public Staff assert that the Commission is not compelled by
federal law to implement geographical deaveraging. Secondly, they assert that, if the Commission
implements geographical deaveraging, it should wait until it can act in conjunction with a universal
service proceeding. Both arguments are plainly inconsistent with federal law as well as this
Commission’s pro-competitive policies and must therefore be rejected.

The opponents of geographical deaveraging argue that federal law does not compel the
Commission to implement geographical deaveraging because: (1) the Eighth Circuit has not yet issued
a mandate to reinstate the FCC’s rules; (2) the Eighth Circuit’s consideration of the substantive
pricing rules is still pending; (3) the only relevant statute, Section 252(d)(1), merely requires cost-
based rates rather than deaveraged rates; and (4) the FCC may at some point stay its deaveraging
rules pending further reconsideration. These arguments are spurious.
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The Supreme Court’s decision has removed the stay on the FCC’s rules, making thern binding
on the states while the Eightli Circuit revisits tliem on the merits. Thus, for all practical purposes,
the FCC’s pricing rules, which include the mandate for geographical deaveraging, are again the law
of the land.

GTE’s argument, that the Commission is not required to implement geographically
deaveraged rates because Section 252(d)(1) merely requires cost-based rates rather than deaveraged
rates, likewise ignores the principle that the FCC’s pricing rules have the force of law. The FCC’s
rules require different UNE rates for at least three defined geographic areas within the state to reflect
cost differences. This Commission should therefore implement geographical deaveraging in
accordance with this rule.

BellSouth argues, in its own comments, that the Commission should not deaverage rates
because the FCC may at some point stay its deaveraging rules pending further reconsideration. Yet,
BellSouth completely undermines its own argument by including in its comments an excerpt from the
February 24, 1999, issue of Communications Daily, in which FCC Chairman Kennard is quoted as
stating “[Wje won't-back away from deaveraging because it is essential to development of local
competifion,” (emphasis added). This statement unequivocally demonstrates that BellSouth’s
argument that a revised geographical deaveraging rule is forthcoming is simply false. Rather,
Chairman Kennard has explicitly stated his commitment to geographical deaveraging. BellSouth’s
fictitious claims of further action by the FCC provides ne basis for this Commission to further delay
implementation of geographical deaveraging.

The Commission should also reject the argument that it must wait or proceed slowly on the
issue of deaveraging. According to the opponents of deaveraging, (1) retail rate deaveraging will
have substantial consequences on universal service support, (2) geographical deaveraging will enable
competitors to “cherry pick’ low-cost, urban customers at the expense of high-cost, rural customers,
resulting in a loss of ILEC revenues in the absence of a fully-implemented universal service fund
mechanism, and. (3) the Commission ought to postpone deaveraging of UNE rates in order to
coordinate the deaveraging of UNE rates with retail rates. None of these arguments justifies a delay
in UNE rate deaveraging. .

The opponents’ dire pronouncements that deaveraging will substantially harm customers is
based upon little or no relevant experience. This Commission has no basis on which to accept
opponents’ claims that geographical deaveraging will encourage CLPs to “cherry pick” customers,
thereby causing harm to rural and low-income customers. To the contrary, as AT&T has correctly
stated, failure to deaverage rates will cause significant harm to rural customers. Thus, any concerns
regarding potential “cherry picking” by CLPs should not dissuade this Commission from
implementing geographical deaveraging.

Further, this Commission should not delay implementation of geographical deaveraging for
procedural reasons. Although ACI recognizes that implementation of geographical deaveraging
requires some record, this process should not be unduly protracted. Geographical deaveraging is an
essential component of cost-based, nondiscriminatory pricing for unbundled elements. Any decision
to postpone deaveraging simply serves to postpone full competition in contradiction to the goals of
the Act. ACI therefore urges the Commission to develop such a record on an expedited basis in order
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to implement geographical deaveraging as soon as possible. According to Congress’ clear pro-
competitive goals, the Commission should not permit any further delay in implementing geographical
deaveraging.

For these reasons, the Commission should reverse its earlier decision and begin the process
for implementing geographical deaveraging immediately.

AT&T: Inits Response, BellSouth presents no compelling reason for the Commission not
to geographically deaverage UNE rates. BellSouth vaguely asserts that “the record in this proceeding
did not contain all of the information necessary to implement geographically deaveraged rates.”
AT&T has no idea what BellSouth means by this statement. There is ample evidence in the
proceeding that the costs associated with the provisicn of local loops are subject to geographic
variations in a state corresponding to population density.

AT&T can only surmise that BellSouth means that BellSouth failed to present to the
Commission a cost model which is capable of producing deaveraged loop rates. The logic of this
conclusion is inescapable. BellSouth’s loop costs are based on a statewide sample of 400 loops in
North Carolina. If a statistical sample is representative of a larger group, it is representative only of
the entire population from which the sample is derived. Thus, there is no statistically accurate way
to “deaverage” the average statewide cost of a loop that is derived from a sample of loops in the
state. Of course, the fact that BellSouth’s cost studies are incapable of producing deaveraged loop
prices is no justification for failing to establish deaveraged rates. Rather, it is merely another reasen
to rgject BellSouth’s cost studies,

The FCC’s rules are in effect and are legally binding on the Cormission.. The Commission
is thus obligated today to follow the FCC’s rules requiring geographic deaveraging. Moreover, the
fact that a single press report speculates that the FCC might establish additional time to deaverage
rates in no way lessens or eliminates that obligation.

ATTORNEY GENERAL: The FCC’s rules state that state commissions should establish
rates for elements “in at least three defined geographic areas within the state to reflect geographic
cost differences.” The FCC also indicated recently that it is considering issuing an order to provide
the states with guidance in terms of timing on the deaveraging issue. Therefore, in light of the serious
impact that deaveraging would have on North Carolina consumers, the FCC’s lack of guidance at this
time, and the fact that decisions regarding universal service mechanisms. are still pending at both the
state and federal level, the Attomey General believes that it is premature for the Commission to issue
an order on this issue.

Therefore, the Attorney General believes that the Commission should not reverse this finding
on the basis of the New Entrants’ and AT&T’s motions for reconsideration.

BELLSOUTH: None of the Intervenors bothers to reconcile their position that the FCC

rules require geographically deaveraged rates with the FCC’s publicly stated view that it intends to
revisit those rules.
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AT&T is simply wrong when it claims that the Act requires that rates be geographically
deaveraged. At least two federal courts have considered and rejected this precise argument, even
after the Supreme Court’s decision, In MCI Telecommunications Corp. v. BellSouth
Telecommunications, Inc., a federal district court in Kentucky concluded “that the Act appears to be
silent on the issue of deaveraging.” The court recognized the possibility that with geographically
deaveragéd rates “new entrants would only purchase UNEs in urban areas or other low cost segments
of the industry,” while ignoring “remote rural areas which are less densely populated.” According
to the court, the Kentucky Commission’s decision “to balance universal service goals with the
purpose of the Act by refusing to deaverage the UNE rates was lawful.”

A federal court in Oregon. recently reached the same conclusion. See MCT
Telecommunications Corp. v. GTE Northwest, Inc., 1999 U.S. Dist. LEXIS 3129 (D. Oregon March
17, 1999). The court recognized the concerns voiced by the Oregon Public Utility Commission “that
the deaveraging of loop prices needs to be coordinated with the deaveraging of retail prices for those
services and the implementation of explicit universal service programs.” The court rejected MCI’s
reliance upon the FCC regulation, concluding that “[d]eaveraging into at least three zones is not a
requirement imposed directly by the Act,” since, according to- the court, “the Act does not even
mention deaveraging, let alone a minimum of three zones.” The court noted that “[w]hether the FCC
has the authority to require deaveraging will be decided by the Eighth Circuit.”

In short, there is no legal requirement that the Commission implement geographically
deaveraged rates at this time, particularly when the “record in this proceeding does not contain the
information and data needed for this purpose.”

CAROLINA/CENTRAL: ACI’s comments call Carolina/Central’s clarification motion - -
which asks for network element and universal service deaveraging to be considered in the same
proceeding and done at the same time - - “a naked attempt to impose procedural delay and confusion
upon an otherwise clear issue.” ACI obviously does not understand the history of this proceeding.
Instead of seeding delay and confusion, Carolina/Central have consistently advocated and supported
deaveraging throughout this proceeding, having originally proposed deaveraged loops, switching, and
transport rates.

Carolina/Central do not dispute the basic policy or legal analysis of ACI, the New Entrants,
ATET, or MCI WorldCom regarding this issue. In their comments, Carolina/Central concluded that
the Supreme Court’s decision reinstating Rule 507(f) means that the'Commission may implement an
appropriate deaveraging plan for network elements. However, Carolina/Central believe that
deaveraging of network elements needs to occur at the same time of, and in coordination with,
universal service deaveraging. Carolina/Central take this position not as an avenue of delay, but only
to prevent unfair regulatory arbitrage that will seriously affect the availability of universal service in
North Carolina.

On the other hand, Carolina/Central are skeptical of observations and speculations that the
FCC pricing rules have not technically been reinstated by the Eighth Circuit, that the FCC may grant
an extension of time for implementation, or that the Eighth Circuit must still review the pricing rules
on the merits and may yet strike the rules down. These speculations could cause the Commission and
the parties to lose valuable time in what promises to be a difficult yet inevitable project. This danger
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is compounded by parties claiming that any regulatory arbitrage will be temporary and who then
argue that a universal service fund is not needed and should not be established,

GTE: Again in mistaken reliance on the Supreme Court’s decision, the New Entrants and
others urge the Commission in their comments to amend its Order to provide for geographically
deaveraged UNE prices. They base their comments on the mistaken belief that the Commission is
now required to heed the FCC’s regulations requiring deaveraged rates, but the FCC’s previously
stayed regulations are still not legally in effect and may well never be.

The recent Oregon federal court decision reflects that even after Jowa Utilities there remains
legal difficulties with deaveraging. .In that federal case, MCI argued that the Oregon PUC had erred
by establishing a single state-wide loop price. The court, however, concluded “average loop prices
are cost-based,” as statutorily required. As the court observed, “the PUC simply chose to set a single
loop price based upon the average cost of providing service rather than separately calculating the
costs attributable to a particular loop and pricing each loop accordingly.” Just as GTE has noted in
its earlier submission here, the court in Oregon noted that it had earlier acknowledged concerns in
other cases “that the deaveraging of loop prices needs to be coordinated with the deaveraging of retail
prices for those services and the implementation of explicit universal service programs.” Otherwise,
companies such as MCI WerldCom and the New Entrants, which have no obligation to serve all
custorners, “could solicit the most profitable customers leaving the ILEC to service the unprofitable
accounts the CLECs do not want.”

GTE also observed that the Oregon court had noted that “[d]eaveraging into at least three
zones is not a requirement imposed directly by the Act . . . . The Act doss not even mention
deaveraging, let alone require a minimum of three zones. Rather, this requirement is a creation of the
FCC. .. whether the FCC has the authority to require deaveraging will be decided by the Eighth
Circuit.”

For the foregoing reasons, GTE strongly encourages the Commission to follow the
recommendation of the Public Staff and to continue to refrain from any geographic deaveraging of
UNE prices until such time as what, if any, FCC standards are finally defined and until this
Commission can ensure a comprehensive treatment of the universal service and retail rate rebalancing
issues. .

MCI WORLDCOM: The Supreme Court found that the FCC was within its authority to
base its Local Competition Rules on TELRIC, and that whatever possibility of “arbitrage™ might
arguably result from using UNE combinations would be at most temporary. The court recognized
that the FCC was rightly concerned that ILECs not manipulate sentiment regarding universal service
to undermine the FCC’s pricing rules. Contrary to the assertions of some, averaged UNE costs are
not “cost based™ in any meaningful way if the purpose is to establish a viable alternative to
interconnection and resale. If TELRIC pricing is to be implemented in accordance with the FCC’s
rules, BellSouth, GTE, and Carolina/Central must deaverage UNE rates geographically.

NCCTA AND TIME WARNER: The Commission has required the incumbent carriers to

develop statewide average rates for unbundled network elements, In contrast, the FCC has made it
clear that deaveraged rates more closely reflect costs and that unbundled elements must be
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geographically deaveraged. The FCC concluded that three zones are presumptively sufficient to
reflect geographic cost differences in establishing rates for unbundled network elements, The three
rate zones for the implementation of deaveraged rates serve as a minimum. The states can further
disaggregate rate zones if found appropriate, Thus, in all likelihood, the Commission will be required
to once more evaluate the incumbent carriers’ cost models and the reliability of the model results in
developing deaveraged rates. As Carolina/Central have recognized, geographic deaveraging must
be implemented in concert with the establishment of a permanent universal service support
mechanism.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: Unproven concerns about “‘arbitrage” and the unjustified insertion of
implicit conditions into a statutory directive do not provide a basis for delaying geographic
deaveraging in this instance. In fact, as the New Entrants have asserted throughout this proceeding,
geographic deaveraging is an essential precondition for truly effective competitive entry. The New
Entrants have submitted testimony explaining that entry into more densely populated areas will
provide CLPs with the initial customer base that they need to justify expansion into other parts of the
ILECs’ serving areas. The New Entrants therefore urge the Commission to follow the FCC’s rules
with respect to geographic deaveraging and to reject arguments that urge delayed compliance with
the FCC’s rules.

PUBLIC STAFF: Chairman Kennard bas indicated that the FCC will revisit this
requirement. The Commission should take no action on this issue unless absolutely required to do
50.

SPRINT: Sprint did not file reply commenis.
DISCUSSION

The proponents of deaveraging UNE rates continue to assert that such deaveraging is
required by the Act and public policy considerations. Generally, they argued that the Supreme Court
has now reinstated the FCC’s rules and that, consistent with the Act, the Supreme Court’s decision,
and the FCC’s rules, the Commission must set geographically deaveraged rates without delay.

At least two proponents of deaveraging argued that geographic deaveraging of UNE rates
should be implemented at the same time of, and in coordination with, universal service deaveraging,
It was also argued that the appropriate proceeding in which to further consider geographic
deaveraging is the Commission proceeding in Docket No. P-100, Sub 133g (the universal service
proceeding).

Opponents of deaveraging continue to assert that, without rate rebalancing, deaveraging
would create arbitrage opportunities for CLPs by allowing them to target high margin customers and
services. Such targeting, according to opponents, would ultimately lead to higher prices for rural
customers. '

184



GENERAL ORDERS - TELECOMMUNICATIONS

Opponents argued that the Eighth Circuit has yet to issue 2 mandate reinstating the FCC’s
pricing rules and that several parties have filed a motion with the Eighth Circuit requesting that the
appellate court withhold issuance of the mandate pending a decision on the merits of the FCC’s rules.
These parties argued that, because the Eighth Circuit will be considering the substantive challenges
to the FCC’s pricing rules, “it makes little sense for the Court to recall its prior mandate with respect
to these rules.” According to the motion, reinstatement of the FCC’s rules would seriously disrupt
the telecommunications industry, in the event the Eighth Circuit subsequently vacated some or all of
the FCC's pricing rules on the merits.

The Eightl'i Circuit has now issued its Order reinstating the FCC’s pricing rules. Such Order
was filed on June 10, 1999, The court has not ruled on pleadings challenging the merits of the FCC's
pricing rules.

Cpponents of deaveraging further argue that, even if the Eighth Circuit were to reinstate the
FCC's pricing rules, the FCC has indicated that it intends to revisit its rules. Indeed, the FCC,ina
Stay Order issued on May 7, 1999, postponed the effectiveness of Section 51.507(f) of its rules. That
section requires each state commission to establish at least three geographic rate zones for unbundled
network elements and interconnection that reflect cost differences. The stay is to remain in effect
until six months after the FCC issues its Order in CC Docket No. 96-45 finalizing and ordering
implementation of high-cost universal service support for nonrural ILECs. Under the circumstances,
opponents argue that the Commission should decline any invitation in the context of this proceeding
to apply rules that are not yet in effect and which the FCC has indicated it will revisit.

The Commission, in its discussion of the geographical deaveraging issue in its December 10,
1998 Order now on reconsideration, stated that:

“The historical practice of maintaining statewide average retail rates based on
the number of lines in a calling area, in all likelihood, will not be sustainable in the
long run as competition develops. The Commission, however, is of the opinion that
it would be unwise to begin the process of deaveraging before the necessary
mechanisms to support universal: service are in place.

“The Commission is also mindful of the relationship between the prices of
UNEs and the pricing of retail services and accordingly is of the opinion that
deaveraging will likely have a significant impact on the overall availability of
competitively priced services. Therefore, to ensure that all competitors are treated
fairly and that the interests of all consumers are fully protected, the Cornmission is of
the opinion that the deaveraging of rates for UNEs and retail services should be
implemented by means of a carefully considered and well-coordinated plan.
Development of such a plan requires that all aspects of this process be identified,
debated, carefillly studied, and clearly understood. The record in this proceeding does
not contain the information and data needed for this purpose.

“For the foregoing reason, the Commission is of the opinion that it would be
inappropriate to deaverage UNE rates at this time.”
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In its Stay Order, the FCC stated that:

“By linking the duration of the stay to the universal service proceeding, we
afford the states and ourselves the opportunity to consider in-a coordinated manner
the deaveraging issues that are arsing in a variety of contexts affecting local
competition.”

The FCC also stated in its Stay Order that the six-month period of the stay would run from
the release date of its Order implementing high-cost universal support for nonrural ILECs. The FCC
further observed that neither petitions for reconsideration nor appeals of that Order would have any
bearing on the length of the stay.

Additionally, the FCC, in its Stay Order, commented that:

“Because of the Eighth Circuit’s decisions, the section 251 pricing rules were not in
effect for approximately two-and-a-half years. During that time, not all states
established at least three deaveraged rate zones for unbundled network elements and
interconnection. Some have taken no action yet regarding deaveragiug, others have

affirmatively decided to adopt less than three Zones. A temporary stay will mehg@ e

h d1 t1 n that 1 d othe ill afford th an
iance " (emphas1s added).
The FCC also noted that:
“By linking the duration of the stay to the universal service proceeding, we
the states and our the opportunity to consider i oordinated manner
t e, ing issues that_are_arjsing i afe contexts affectin

competition. We are considering in the universal service proceeding what level of
geographic deaveraging to use in dstermining the universal service support available
to non-rural LECs serving high-cost areas. States are confronting similar issues. In
addition, in the access charge reform proceeding, we are continuing to assess the
application of deaveraging policies to the interstate access rates of incumbent LECs.
Applying different contexts might create arbitrage opportunities or distort entry

incentives for new competitors. Te mpgmnly staving tI_1e gffecgygﬂgss of sec’_qgn

Iaf’f'rdreulator theo to ¢ er the
e ¢ eleme al il
support in hjgh-cost ams, @d tor mten_'state access services.” (footnotes olmtted and
emphasis added).

It would appear from the language of the Stay Order, that the FCC does not plan to
voluntarily revisit its requirements with respect to geographic deaveraging. Moreover, it would
appear that the FCC fully expects state commissions to take such action as may be required in order
to accomplish full compliance with its deaveraging rules upon the tolling of the stay. In an Order
released on May 28, 1999, in CC Docket Nos. 96-45 and 96-262, the FCC concluded that its ©. . .
new forward-looking, high-cost support mechanism should be implemented on Januvary 1, 2000,
instead of July 1, 1999, as previously planned.” It would therefore appear, under a best-case
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scenario, that state commissions, who do not now have geographically deaveraged rates in place,
have a maximum period of less than 13 months to comply with the FCC’s deaveraging mandate.
However, the FCC also stafed in its May 28, 1999, Order that it anticipated adopting the permanent
methodology for caleulating and distributing support for nonrural carriers, based on forward-looking
economic costs, this fall for implementation on January 1, 2000. Therefore, it would appear, most
realistically, that state commissions now have in the range of 10 months to adopt geographically
deaveraged UNE rates.

CONCLUSIONS

In consideration of (1) the Eighth Circuit’s now having issued its Order reinstating the FCC’s
pricing rules, (2) the uncertainty as to how the Eighth Circuit will rule on pleadings challenging the
merits of those rules, (3) the FCC’s position on geographic deaveraging, and (4) the time constraint
imposed by the FCC for state commissions to comply with Section 51.507(f) of the FCC’s pricing
rules, the Commission concludes that further proceedings should be undertaken for the purpose of
developing geographically deaveraged UNE rates. Thus, by such action, the Commission hereby
grants AT&T’s, Carolina/Central’s, and the New Entrants’ Motions for Reconsideration/Clarification,
with respect to this issue, to the extent that said motions request such further proceedings.

F F 3 - RECOMBINATION D ELE
TED DIGIT RIER {(IDL.C HNOLOGY

Commission Order: The Commission concluded that, based on the current status of the law,
including relevant court decisions, the ILECs should not be required to combine unbundled network
elements for CLPs. The Commission further concluded that the ILECs had adequately answered the
CLPs’ complaints related to recombination requirements, discrimination, inefficiencies, and
IDLC/Universal Digital Loop Carrier (UDLC) technology, including associated Digital Loop Carrier
(DLC)-related cost study inputs. The Commission stated that it would work diligently with affected
parties to ensure that interconnection agreements are amended and revised, as necessary and at the
appropriate point or points in time, to conform to the mandates of applicable federal court decisions.
Commissiorer Pittman concurred, noting that the law as it existed did not require ILECs to combine
UNEs for CLPs but suggesting careful examination of the word “combination” in the case of IDLC
technology; that If IDLC loops and switches cannot be separated without destroying the essential
character of the technology, they cannot be called a combination; and that, instead, they ought to be
offered and priced as a stand-alone element,

Supreme¢ Court Decision: The Supreme Court noted that FCC Rule 315(b), which forbids an
incumbent to separate already-combined network elements before leasing them to a competitor, is
entirely rational, finding its basis in the nondiscrimination requirement set forth in Section 251(c)(3)
of the Act.

Eighth Circuit Decision on Remand from Supreme Court: On June 10, 1999, the Eighth Circuit

Court of Appeals entered an Order on remand in response to the Supreme Court’s decision which,
in pertinent part, reinstated FCC Rules 501-515, 601-611, and 701-717 (the pricing rules) and Rule
315(b) (ILECs shall not separate requested network elements which are currently combined). The
Eighth Circuit also vacated FCC Rule 319 (specific unbundling requirements). The Court set a
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schedule for briefing and oral argument of those issues which it did not address in its initial opinion
because of its ruling on the jurisdictional issues. The Court also requested the parties to address
whether it should take any further action with respect to FCC Rules 315(c) - (f) regarding unbundling
requirements. Jowa Utilities Board v. FCC, _ F.3d___ (Order Filed June 10, 1999).

Motion for Reconsideration/Clarification:

AT&T: AT&T -argues that BellSouth should be ordered to provide IDLC as a UNE
combination, claiming that to require AT&T to use UDLC, as opposed to the forward looking, least
cost IDLC technology would be to endorse unlawful, discriminatory, and anticompetitive activity.
AT&T cites uncontroverted evidence that BellSouth uses IDLC technology to serve its own
customers and that this technology is included in the BCPM 3.1 model adopted by the Commission
in the FLEC study docket. AT&T asserts that by requiring use of UDLC and prohibiting use of
IDLC, BellSouth materially increases the prices for individual UNEs. For example, by insisting that
all switches be terminated in a main distribution frame (MDF) to make the new IDLC technology
accommodate the older UDLC technology, BellSouth requires AT&T to pay for an arbitrary addition
of equipment in its cost studies, an Analog Interface Unit (ATU), to convert analog signals traveling
to the MDF to digital signals required by digital switches. AT&T also asserts that terminating loops
and switches in MDFs creates Iarge nonrecurring costs for extensive manual labor.

AT&T challenges BellSouth’s position that it cannot provide unbundled loops using IDLC
technology because these loops are “integrated” with the switch. This argument, AT&T states,
assumes that “unbundling” means “physically separated,” a definition which BellSouth itself does not
consistently apply. For example, BellSouth will allow CLPs access to a loop and a NID, which are
separate UNEs with separate prices, without first requiring that they be physically separated from
each other. According to AT&T, the testimony in this proceeding reveals that BellSouth requires
physical separation only for the loop-switch UNE combination. AT&T cites the cross-examination
of BellSouth witnesses Gray and Landry, who could not answer whether common transport is
physically separated from the switching element when it is ordered as a separate UNE, and compares
it to the testimony of BellSouth witness Varner in Florida stating that the only technically feasible way
of offering common transport is to combine it with the port. Thus, AT&T argues, if the only
technically feasible way for BellSouth to provide CLPs with access to IDLC technology is to leave
loops and ports combined, the Commission should order this arrangement.

AT&T further argues that denial' of access to IDLC technology is inherently discriminatory
in violation of Section 251(c)(3) of the Act and will result in CLP customers obtaining service that
is inferior to that enjoyed by BellSouth’s customers. According to AT&T, the digital to analog
conversion required with UDLC technology can cause impairment of transmission quality, IDLC,
on the other hand, is the technology that forward-looking providers including BellSouth now use and
plan to use more in the future. It is cheaper and mote efficient than the inferior UDLC technology,
which costs twice as much. Thus, AT&T asserts, by basing its. cost studies on only UDLC
technology, BellSouth is not only denying AT&T the benefits of superior technology, it is also
inflating its costs. Moreover, it is proposing to charge even more to move customers from IDLC to
UDLC technology, namely, a “special construction” fee, in addition to the prices proposed in this
proceeding.

188



GENERAL ORDERS - TELECOMMUNICATIONS
INITTAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.

AT&T: AT&T stated that the Supreme Court’s decision clearly establishes that BellSouth
may not separate already-combined network element combinations. The Supreme Court upheld the
validity of FCC Rule 315(b), which forbids ILECs from separating already-combined network
elements before leasing them to CLPs. The Court’s decision unequivocally and conclusively
eliminates the legal basis for BellSouth’s position on this issue. The Commission cannot now legally
adopt UNE prices which are generated by a cost model which assumes that elements must be
physically separated, BeliSouth’s legally untenable insistence on providing separated loops and ports
to CLPs affects both recurring and nonrecurring UNE rates. The Supreme Court’s decision to vacate
FCC Rule 319 has no impact on BellSouth’s obligation to provide UNEs individually or combined,
because the Commission’s arbitration decision, independent of Rule 319, requires BellSouth to
provide the same seven elements required under Rule 319. BellScuth has never challenged: the
decision of the Commission on this issue. Moreover, Section 271 of the Act also enumerates several
of the very same elements set forth in Rule 319, including loops, ports, and transport. These elements
are separately required under Section 271 and are thereby unaffected by the Supreme Court decision.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth stated that AT&T complains about the Commission’s decision
that rates for UNEs should not be developed using IDLC technology. A facilities-based carrier that
has invested substantial sums to deploy a switch in North Carolina is not interested in the cost of a
loop physically integrated with BellSouth’s switch, which comprises IDLC. Thus, the so-called
“UNE Platform™ is irrelevant to the Comimission’s task of establishing prices for UNEs. AT&T will
surely argue that the Supreme Court’s decision requires that BellSouth provide AT&T with a
combined loop and port, but such an argument would be seriously misguided. First, while the
Supreme Court upheld FCC Rule 315(b), it is equally significant that the Supreme Court did not
disturb the Eighth Circuit’s decision to invalidate those rules that purported to require an ILEC to
combine elements that are not currently combined in the ILEC’s network on behalf of a requesting
carrier (Rules 315(c) - (f)). Because these rules remain vacated, any demands that BellSouth is
required to provide combinations of network elements that are not currently combined in BellSouth’s
network - such as a combined loop and port - must be rejected as-contrary to the terms of the Act.
Second, even though upheld by the Supreme Court, Rule 315(b) lacks any meaningful content foday
(it is not even currently in effect because the Eighth Circuit has not yet issued a mandate reinstating
it), since Rule 319 has been invalidated by the Supreme Court. The impact of the Supreme Court’s
decision is that, at the moment, no one knows what network elements must be made available to
CLPs, either on an unbundled or combined basis. The futility of any demand for immediate access
to *“currently combined” elements in light of the FCC’s remand proceeding should be clear. Because
switching is virtually ubiquitously available in BellSouth territory, switching may not constitute a
network element that ILECs will be required fo provide .on an-unbundled basis, let alone on a
combined basis through the “UNE Platform.” Indeed, even CLPs have acknowledged the possibility
that switching may not be on the list of UNEs ultimately adopted by the FCC. It would be
inappropriate merely to assume that the FCC will simply reissue the list contained in Rule 319.
Determining what elements are essential will involve FCC proceedings of some complexity. In the
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interim, BellSouth cannot lawfully be ordered to provide combinations-of network elements that have
yet to be identified.

CAROLINA/CENTRAL: Carolina/Central stated that because the Supreme Court has
reinstated FCC Rule 315(b), the Commission must amend the UNE Order to provide that ILECs may
not separate, except upon request, network elements that the ILEC has already combined. The
Supreme Court affirmed the Eighth Circuit's holding that the provision of finished
telecommunications service entirely through the UNEs of an ILEC at cost based rates (instead of
discounted retail rates) was consistent with the Act.

GTE: GTE stated that the Commission should preserve the “status quo,” including the
implementation of the recently determined UNE prices, pending implementation by the FCC of final
rules that comply with the Act. In no event should the Commission expand UNE requirements
pending resolution of the remand of Rule 319 to the FCC. Section 251(d){3) of the Act does not
authorize a state commissicn to impose UNE requirements in a general ulemaking context prior to
the FCC’s decision on remand. Expanding the scope of required UNEs in the context of arbitration
would be similarly impermissible. Until the FCC completes its remand proceeding, state commissions
will have no basis for imposing UNE obligations.

MCIWORLDCOM: MCI WorldCom stated that the Supreme Court reinstated FCC Rule
315(b) which prohibits ILECs from separating already-combined network elements before leasing
them to competitors. Rule 315(b) also requires the ILEC to provide UNE combinations not already
combined, provided the ILEC “currently combines™ them for its customers, There is no question that
BellSouth currently combines all elements included in the UNE Platform to provide its own local
service and that BellSouth currently combines loop and transport to provide special access service,
Thus, BellSouth must offer UNE Platform and loop-transport combinations to competitors, without
restrictions. The Commission must require the ILECs to revise their recuiring and nonrecurring cost
models and studies to provide inputs for UNE combinations. Under the reinstated Rule 315(b),
ILECs must make available Ioops provisioned with IDLC, with a Bellcore interface, as well as
extended loops that combine loop and transport, IDLC is the least-cost and most-efficient, forward-
looking technology. BellSouth’s assumption that loops would not be provisioned using IDLC
technology violates the FCC pricing rules, since the TELRIC of an element should be calculated
based on the use of “the most efficient telecommunications technology currently available and the
lowest cost network configuration.” Therefore, cost studies must be based on the assumption that
IDLC technology will be used. Likewise, GTE’s cost study does not comply with the FCC’s rules,
since the ICM is based on UDLC. GTE's cost study does not reflect the bandwidth efficiencies
supported by today’s GR-303 IDLC technology.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated that with the Supreme Court’s reinstatement
of Section 51.315(b) of the FCC’s Rules, the ILECs must now provide network element
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combinations, The ILEC cost studies do not provide for combinations and must be revised to make
them available consistent with the FCC’s Rules. Moreover, the “glue charge” proposed by the ILECs
for recombining network elements is invalid under the Supreme Court decision.

PUBLIC STAFF: The Public Staff recommended that Finding of Fact No. 33 be amended
to read as follows:

The ILECs should not be required to combine unbundled elements for CLPs, but the
ILECs should be prohibited, except upon request, from separating requested network
elements that they currently combine themselves. BellSouth and the other ILECs
should submit loop cost studies with inputs based on deploying DLC technology in
an integrated fashion.

SPRINT: Sprint stated that the Supreme Court’s decision reinstated Rule 315(b). Therefore,
the Commission must amend the UNE Order to provide that ILECs may not separate, except upon
request, network elements that the [LECs have already combined. The Supreme Court affirmed the
Eighth Circuit’s holding that the provision of finished telecommunications services entirely through
the UNEs of an ILEC, at cost based rates instead of discounted retail rates, was consistent with the
Act. The Supreme Court’s decision resolves this issue.

REPLY COMMENTS (filed April 15, 1999)
ACI: ACI did not address this issue in its reply comments,

AT&T: AT&T stated that BellSouth continues to evade its obligation to provide
combinations of elements to CLPs, even though the Supreme Court reinstated the FCC’s rule
requiring BellSouth to provide UNE combinations. AT&T is a facilities-based carrier that has
invested substantial sums to deploy a switch in North Carolina, and contrary to the assertions made
by BellSouth, AT&T is indeed interested in the cost of loops physically integrated with BellSouth’s
switches. The use of combined BellSouth network elements is the only way residential and small
business comipetition will occur throughout the state, as opposed to just large cities. Because IDLC
is the forward-looking technology, IDLC must be included in calculating the cost of UNEs, including
unbundled loops and unbundled switching. BellSouth cannot simply ignore IDLC in its cost studies
on the grounds that facilities-based carriers will purchase only unbundled loops. As the Supreme
Court has now decided, all CLPs are entitled to purchase combinations of elements as well as
individual elements. Therefore, the cost studies used to establish prices for UNEs must allow for the
fact that CLPs may purchase combinations of elements as well as individual elements. Not
surprisingly, BellSouth also sees the Supreme Court’s remand of FCC Rule 319 as an opportunity
to narrow UNE offerings to CLPs. BeliSouth should be required to provide all of the elements
previously identified by the FCC. The FCC itself has said that one of the fundamental premises of
BellSouth’s cost studies--that BellSouth will only provide unbundled elements physically separated
from one another—violates the FCC’s rules, regardless of the outcotne of the FCC Rule 319 remand
proceeding. North Carolina law provides the Commission with additional authority to determine the
UNEs which BellSouth must provide to CLPs. The Commission should conclude that BellSouth, as
a result of the Supreme Court decision, is now required to provide CLPs with combinations of
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unbundled elements and that it is inappropriate to establish UNE prices based on cost studies which
assume that elements must be or will be physically separated.

ATTORNEY GENERAL: The Attorney General stated that the law now requires the
Commission to revise its previous finding that ILECs should not be required to combine unbundled
elements for CLPs to indicate that ILECs may not, except upon request, separate requested network
elements which are already combined.

BELLSOUTH: BellSouth stated that both AT&T and MCI WorldCom continue to criticize
BellSouth for failing to incorporate IDLC technology in its cost studies. Whether AT&T and MCI
WorldCom may someday be entitled to purchase a combined loop and port via IDLC is irrelevant to
the Comtnission’s task of establishing prices for UNEs. The fallacy in the reasoning of AT&T and
MCI WorldCom is revealed in their attack on the UNE rates established by the Commission. While
focusing on the Supreme Court’s decision to uphold FCC Rule 315(b), AT&T and MCI WorldCom
neglect to mention that the Supreme Court did not disturb thé Eighth Circuit’s invalidation of the
FCC rules that purported to require ILECs to combine network elements on behalf of a CLP, The
attempt by AT&T and MCI WorldCom to downplay the significance of the Supreme Court's decision
to vacate FCC Rule 319 is unpersuasive, The effect of the Supreme Court’s decision is that, at the
moment, no one knows what network elements are required by the FCC to be made available to
CLPs. Under the Court’s decision, there can be no requirement for BeliSouth to provide any
combinations of a type or in a Iocality where there are already alternatives to any of the constituent
network elements even where those altematives may be somewhat more costly for the CLP to obtain
from another supplier or by providing them for itself. Until the FCC completes the remand
proceedings contemplated by the Supreme Court, no useful purpose would be served in predicting
which elements ILECs will be required to unbundle and will be prohibited from separating when they
are currently combined in the TLEC’s network. For this reason, BellSouth disagrees with the
recommendation of the Public Staff on this issue. Although MCI WorldCom insists that BellSouth
must now offer the UNE Platform as a result of the Supreme Court’s decision, many of MCI
‘WorldCom’s fellow CLPs do not share this view. Any Commission decision mandating combination
of loops and ports via IDLC or the UNE platform would necessarily be premature.

CAROLINA/CENTRAL: Carolina/Central stated that they supported the Public Staff’s
suggested modifications to the UNE Order with respect to this issue. All cost studies submitted by
Carolina/Central in this proceeding assumed that CLPs would be required to purchase separated
network elements from the ILEC, with the CLPs performing any and all combination of elements
themselves. Because some network elements may still be purchased separately, all of the current
Carolina/Central cost studies remain relevant and require no modification. However, for instances
where CLPs request that currently combined network elements not be separated, Carolina/Central
should submit additienal cost studies that remove the costs incurred in physically separating elements,
while adding those costs incurred to originally combine the elements.

GTE: GTE reiterated its initial comments on this issue, stating that the Commission should
neither adopt the recommendation that it expand the list of UNEs which ILECs must provide nor
amend its finding on this issue as recommended by the Public Staff. GTE stated that it has agreed
voluntarily to provide all UNEs called for under any existing agreements even though it is not legally
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obligated to do so; provided, however, that the other party agrees not to seek UNE “platforms,” or
“already bundled” combinations of UNEs.

MCI WORLDCOM: MCI WorldCom stated that the Commission should require the ILECs
to provide UNEs, including the UNE Platform, and IDLC at TELRIC costs, pending further action
by the Eighth Circuit and FCC. Maintaining the “status quo ante” pending further review by the
Eighth Circuit and the FCC would fail to comply with the Supreme Court’s ruling and would relegate
North Carolina indefinitely to a continued lack of competition in local exchange service.

NCCTA AND TIME WARNER: The NCCTA and Time Warner stated that, in light of the
Supreme Court decision, the manner and extent to which the combination and separation of UNEs
is part of the ILECs’ cost model network design will most likely demand further consideration by the
Commission. IDLC technology is widely held to be the most efficient loop technology currently
available, but the proxy models of the ILECs reflect the use.of UDLC in the network design as a
means to separate the loop and the port. Substantial revisions to the previously approved cost proxy
models will be required in the event that the ILECs must make IDLC technology available in the
provision of UNEs. The substitution of IDLC technology for UDLC is a fundamental network design
issue that will not only materally affect recurring costs but the manner in which nonrecurring costs
are incurred as well.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.
PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.

DISCUSSION

BellSouth witness Gray maintained that it was appropriate to assume Next Generation Digital
Loop Carrier (NGDLC) technology was deployed in a nonintegrated fashion-in the UNE cost study.
He stated that BellSouth provides basic local exchange service by taking a switch and a loop and
integrating or bundling them together. CLPs can buy this service through BellSouth’s resale offering
or they can purchase individual network elements. Witness Gray explained BellSouth’s position:

By nature of unbundling or unintegrating the network we have broken the connection
between the switch and the loop apart. Yet Integrated Digital Loop Carrier by definition
provides a bundling of the switch and the loop together. Thus by definition it’s impossible
to provide unbundled or unintegrated network elements using the technology that was
designed to bundle or integrate those individual network elements together,

Thus, to obtain IDLC technology, a CLP would have to resell local service that utilizes IDLC
technology or lease an entire IDLC system.
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There was considerable discussion on the record about the kind of technology BellSouth is
deploying on a forward-looking basis. Witness Gray agreed that BellSouth’s plans are to deploy
about 20% UDLC and 80% IDLC. There was also considerable discussion about what would happen
if AT&T wants to serve a BellSouth customer that is currently being served by IDLC. AT&T
attempted to show that the alternatives (copper or UDLC) would be inferior and more costly,
especially if AT&T were required to pay a special construction fee, MCI WorldCom witness Carter
identified three options for CLP access to this technology: purchasing the integrated loop with the
BellSouth switch, integrating its own switch with the ILECs’ integrated digital loop carriers, or using
a digital cross~connect. With the third option, any customer being served by digital carrier remote
could be routed electronically by the digital cross-connect to the CLP switch by performing the same
function in the digital network as the main distribution frame performed in the analog network.
Witness Carter also recommended that BellSouth be directed to base its cost study on IDLC
technology.

The Supreme Court has now reinstated the FCC’s Rule 315(b), which prohibits the ILECs
from separating elements that are otherwise combined. The Court said the rule was entirely rational
based on the nondiscrimination requirement in Section 251(¢c)(3) of the Act. The Court also said that
it was not persuaded by the ILECs’ argument that “on an unbundled basis” means “physically
separated.” The Court recognized that Rule 315(b) would allow entrants to purchase an entire
preassembled network or platform. Howevet, the Court stated that its remand of Rule 319 might
render the ILECs’ concem academic. Rule 319, which specifies the elements that must be provided
on an unbundled basis, was remanded for further consideration by the FCC in light of the “necessary
and impair”’ standards of Section 251(d)(2). The Court concluded that Congress did not intend
“blanket access . . . on a basis as unrestricted as the scheme the Commission has come up with . . .”
Noting that Section 251(c}(3) indicates where unbundled access must occur, not which elements must
be unbundled, the Court ruled that the FCC’s application of Section 251(d)(2) was colored by its
erroneous interpretation of that Section 251(c)(3).

The status of the FCC’s Rules 315(c) - (f), on the other hand, is less clear. These rules have
to do with requiring ILECs to perform finctions necessary to combing UNEs. The Eighth Circuit
vacated these rules, and the Supreme Court did not address them. The ILECs have taken the position
that no further proceedings are required with regard to these rules, while the FCC has argued that the
Eighth Circuit should reopen them in light of the Supreme Court’s decision. In its June 10, 1999
Order on remand, the Eighth Circuit has now requested the parties to address whether or not it
should take any further action with réspect to FCC Rules 315(c) - (f).

Nevertheless whether the provision of a loop and a switch using IDLC technology is viewed
as a combination or a single UNE, the current state of the law now supports the arguments of AT&T
and the other CLPs that this technology should be made available to them at UNE prices,

CONCLUSIONS
The Commission concludes that Finding of Fact No, 33 should be amended to read as follows:

The ILECs should not be required to combine unbundled elements for CLPs, but the
ILECs should be prohibited, except upon request, from separating requested network
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¢lements that they currently combing themselves, The [LECs should submit combined

loop-port TELRIC-based cost studies with inputs based on deploying DLC
technology in an integrated fashion.

ING OF FACT NO. 34 - ERC TE

Commission Order: The Commission concluded that BellSouth’s and GTE’s proposals to apply
the UNE rates for local switching and transport to interconnection were reasonable and appropriate.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

Motions for Reconsideration/Clarification;

CAROLINA/CENTRAL: Carolina/Central requested confirmation that their proposed UNE
rates for local switching and transport are approved for interconnection. Carolina/Central state that
their proposed rates are reasonable and appropriate and should apply to interconnection in the same
manner as do the BellSouth and GTE rates.

INITIAL COMMENTS (filed March 18, 1999)

ACI: ACI stated that BellSouth’s only UNE transport offering is at the DS1 level.
Therefore, ACI and other CLPs must order transport at the DS3 level from BellSouth’s access tariff
which imposes prices that are greatly in excess of cost. ACFbelieves the lack of such an offering acts
as a barrier to eniry for CLPs seeking to provide advanced services in North Carolina. ACI notes that
until a rate is established through arbitration or settlement, ACI must order transport at levels DS3
and higher out of BellSouth’s access tariff. ACI urges the Commission to use the reconsideration of
its costing decision to require BellSouth to provide a cost-based, forward-looking UNE rate for DS3
transport in North Carolina.

AT&T: AT&T did not address this issue in its initial comments.

ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BeliSouth did not address this issue in its initial comments.

CAROLINA/CENTRAL: Carolina’/Central did not further address this issue in their initial
comments.

GTE: GTE did not address this issue in its initial comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Wamer did not address this issue
in their inifial comments,
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NEW EAST TELEFHONY: New East Telephony did not address this issue in its initial
comments,

NEW ENTRANTS: The New Entrants did not address this issue in their initial comments.

PUBLIC STAFF: The Public Staff stated that it based its recommendation that BellSouth
and GTE be allowed to apply UNE rates to.interconnection on the companies® request to do so
through the testimony of BellSouth witness Varner and GTE witness Dye. There does not appear
to have been such a request on the part of any Carolina/Central witness. Moreover, the original cost
study information filed by Carolina/Central presented the UNE costs and the interconnection costs
in a different manner, particularly the local switching elements. The local switching UNE rate was
a flat monthly rate that represented a combination of port and usage costs. The local switching
interconnection rate was based on minutes-of-use. The common transport rates filed by
Carolina/Central were based on minutes-of-use and were the same for both UNEs and
interconnection. The difference in local switching has continued through subsequent cost study filings
in this docket. The local switching UNE rate has continued to be a flat monthly rate combining port
cost and usage, while the local switching interconnection rate is still based on minutes-of-use.
Therefore, the Public Staff recommended that the Commission clarify this finding by making an
additional finding as follows:

Carolina/Central are allowed to apply their proposed UNE rates to interconnection
for tandem switching, DS1 dedicated transport, DS3 dedicated transport, and
common transport. At such time as Carolina/Central can provide cost support for a
minttes-of-use based local switching UNE rate, they may request permission to apply
that element to interconnection.

SPRINT: Sprint did not address this issue in its initial comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not further address this issue in its reply comments.

AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attomey General did not address this issue in his reply
comments.

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central acknowledged in their reply comments that their
proposed UNE rate for local switching is a flat rate for the combination of port and average use
switching costs. Carolina/Central stated that they intend to supply the Commission with studies that
replace their flat rate port and local switching network element with a usage sensitive local switching
rate and a flat rate port no later than July 15, 1999. However, according to Carolina/Central, this
change should only represent a chanpe in pricing structure and should not affect the switching
minutes-of-use or port costs currently incorporated in Carolina/Central’s local switching UNE rate,
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GTE: GTE did not address this issue in its reply comments.
MCI WORLDCOM: MCI WorldCom did not address this issue in its reply comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.
NEW ENTRANTS: The New Entrants did not address this issue in their reply comments.

PUBLIC STAFF: The Public Staff pointed out in its reply comments that several parties-had
raised new issues which were not addressed in the December 10, 1998 Order and in the motions to
reconsider, rescind, alter, or amend. Tncluded as an example was ACI’s comments on DS3 transport
as discussed above from ACI’s initial comments. The Public Staff recommended that the Commission
should decline to consider new issues and direct the parties to raise them in complaint or arbitration
proceedings, as appropriate.

SPRINT: Sprint did not file reply comments.
DISCUSSION

In the Motion for Clarification, Carolina/Central stated that their proposed UNE rates for
local switching and transport are reasonable and appropriate and should apply to interconnection in
the same manner as the BellSouth and GTE proposals are approved for interconnection. However,
Carolina/Central’s proposed UNE rate for local switching is a flat monthly rate unlike BellSouth’s
and GTE’s local switching UNE rate elements which consist of flat monthly rates for the port and
usage sensitive rates for local switching. The Public Staff recommends that Carolina/Central should
be allowed to apply their proposed UNE rates for interconnection for tandem switching; DS1
dedicated transport, DS3 dedicated transport, and common transport. Carolina/Central’s proposed
rates for these UNEs are usage sensitive. The Public Staff also recommends that at such time as
Carolina/Central can provide cost support for a minutes-of-use based local switching UNE rate, they
may request permission to apply that element to interconnection, Carolina/Central stated that they
intend to supply the Commission with studies that replace their flat rate port and local switching
network element with a usage sensitive local switching rate and a flat rate port no later than July 15,
1999. On July 30, 1999, Carolina/Central filed cost studies and proposed usage sensitive local
switching rates and flat port rates for purposes of interconnection.

In addition, ACI requested that the Commission should use the reconsideration of its costing
decision to require BellSouth to provide DS3 transport as a UNE. The Public Staff recommended
that the Commission should decline to consider this new issue and instead direct the parties to raise
them in complaint or arbitration proceedings, as appropriate.

The Commission believes that Finding of Fact No. 34 should be amended in response to

Carolina/Central’s Motion for Clarification. The Commission also believes that the new issue raised
in the initial comments of ACI is outside the scope of this proceeding,
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CONCLUSIONS

The Commission concludes that Finding of Fact. No. 34 should be amended in response to
Carolina/Central’s Motion for Clarification to read as follows:

The proposals of BellSouth and GTE to apply the unbundled network element rates
for local switching and transport to interconnection are reasonable and appropriate,
Carolina/Central are allowed to apply their UNE rates to interconnection for tandem
switching, DS1 dedicated transport, DS3 dedicated transport and common transport,
The Commission will address the appropriateness of the interconnection rates
proposed by Carolina/Central on July 30, 1999 in a future Order.

The Commission alse concludes that ACI’s request to require BellSouth to provide DS3
transport is outside the scope of this proceeding,.

FINDT F FACT N - H M FOR
NUMBER PORTABILITY (INP) ’

Commission Order: The Commission concluded that the rates for INP proposed by the ILECs with
the exception of GTE's Remote Call Forwarding (RCF) rates and the cost recovery mechanism for
INP costs as proposed by the ILECs are reasonable and appropriate for purposes of this proceeding.
The Commission also noted that its decision should in no way be considered a precedent for the
purpese of determining cost-recovery for long-term number portability costs.

Supreme Court Decision: The Supreme Court does not appear to have specifically addressed this
issue.

tions for Reconsideration/Clarification:

NEW ENTRANTS: The New Entrants requested that the Commission recensider its decision
to require CLPs to pay BellSouth, GTE, and Carolina/Central for INP. The New Entrants maintained
that the Commission correctly cited the FCC’s Third Report and Order in CC Daocket No. 95-116
for the proposition that each carrier must pay to support long-term number portability. However,
the New Entrants stated that long-term number portability is not an issue in this docket, The New
Entrants maintained that the Third Report and Order does not address INP cost recovery .at all and
does not supersede the FCC’s First Report and Order in CC Docket No. 95-116 which sets forth
how the costs of INP should be recovered. Therefore, the New Entrants stated that utilizing the
Third Report and Order as authority in establishing an INP cost recovery mechanism confuses long-
term number portability and INP. The New Entrants quoted paragraph 138 of the First Report and
Order which states that, “Imposing the full incremental costs of number portability solely on new
entrants would contravene the statutory mandate that all carriers share the cost of number
portability.” The New Entrants maintained that the Commission is required to adhere to the FCC’s
First Report and Order. The New Entrants concluded that the most administratively simple method
for the Commission to adhere to the FCC’s First Report and Order is to require that each carrier pay
for its own cost of currently available number portability.
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INITIAL COMMENTS (filed March 18, 1999)
ACI: ACI did not address this issue in its initial comments.
AT&T: AT&T did not address this issue in its initial comments,
ATTORNEY GENERAL: The Attorney General did not file initial comments.

BELLSOUTH: BellSouth argued in its initial comments that the Commission’s Order clearly
distinguishes between long-term number portability and INP. BellSouth maintained that the
Commission’s decision is consistent with the INP rates established by nearly every other state
commission in BellSouth’s region. BellSouth further stated that the Commission was correct in its
assertion that no need exists to revisit INP rates because INP rates will be a moot point after long-
term number portability is implemented in the three North Carolina Metropolitan Statistical Areas
(MSAs). BellSouth stated that the implementation of lotg-term numbet portability in Charlotte,
Raleigh, and Greensboro is complete and currently available. Therefore, BellSouth maintained, there
is no reason for the Commmission to reconsider rates for INP. BellSouth commented in footnote 12
of its comments that since long-term number portability is not available to every customer in the State
and that during the transition to Jong-term number portability some customers may continue to use
INP, BellSouth will agree to forego its right to continue to charge for INP in North Carolinaon a
going-forward basis, which should alleviate any of the New Entrants* concerns. BellSouth maintained
that the number of customers that will still need INP is relatively small. BellSouth recommended that
the Commission deny the New Entrants’ Motion for Reconsideration in this regard.

CAROLINA/CENTRAL:  Carolina/Central stated in their initial comments that
Carolina/Central have accounted for the cost of INP in accordance with-the FCC’s First Report and
Order, Carolina/Central maintained that the FCC’s Order does not require CLPs to bear all of the
costs associated with INP costs, and therefore, Carolina/Central accordingly apply a 55% reduction
to their incremental cost. Finally, Carolina/Central estimated that over 80% of their lines will be local
number portability (LINP) capable by the end of 1999. Therefore, Carolina/Central concluded, the
Commission should reject the New Entrants’ Motion for Reconsideration in this regard.

GTE: GTE did not address this issue in its initial comments,
MCI WORLDCOM: MCI WorldCom did not address this issue in its initial comments.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issue
in their initial comments.

NEW EAST TELEPHONY: New East Telephony did not address this issue in its initial
comments.

NEW ENTRANTS: The New Entrants stated in their initial comments that they renew their

request for reconsideration of the Commission’s decision on the recovery of costs for INP as set out
in the New Entrants’ Motion for Reconsideration.
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PUBLIC STAFF: The Public Staff stated in its initial comments that the FCC’s First Report
and Order does address the issue of INP. The Public Staff pointed out that in paragraph 126 of the
Order, the FCC states that Section 251(e)(2) of the Act requires that the cost of “number portability
be borne by all telecommunications carriers on a competitively neutral basis,” The Public Staff
maintained that the Commission is bound by the FCC’s decision in its First Report and Order and
that for purposes of this proceeding, the New Entrants’ proposal that each carrier pay for its own
costs of INP appears to be a reasonable and appropriate alternative. The Public Staff recommended
that the Commission rescind its conclusion for Finding of Fact No. 35(a) and replace it with the
following: “Each provider of local exchange service should be required to pay for its own cost of
interim number portability™.

SPRINT: Sprint did not address this issue in its initigl comments.
REPLY COMMENTS (filed April 15, 1999)

ACI: ACI did not address this issue in its reply comments.

AT&T: AT&T did not address this issue in its reply comments.

ATTORNEY GENERAL: The Attorney General did not address this issue in his reply
comments. .

BELLSOUTH: BellSouth did not address this issue in its reply comments.

CAROLINA/CENTRAL: Carolina/Central stated in reply comments that their proposed
INP pricing is fully consistent with the Act and with FCC requirements (§251(e) of TA%96, FCC Rule
52.29 and the FCC’s First Report and Order in CC Docket 95-116). Carolina/Central argued that
their methodology does not put the CLP at an appreciable cost disadvantage or have a disparate
impact on the ability of CLPs to earn normal returns, because it approximates a 50/50-sharing of the
costs between provisioning carriers. Carolina/Central recommended that the Commission reaffirm
its finding that Carclina/Central’s INP prices are reasonable and appropriate.

GTE: GTE did not address this issue in its reply comments.

MCI WORLDCOM: MCI WorldCom stated in reply comments that the Commission’s
adoption of the ILECs’ cost studies does not produce TELRIC within the meaning of the FCC’s
pricing rules.

NCCTA AND TIME WARNER: The NCCTA and Time Warner did not address this issus
in their reply comments.

NEW EAST TELEPHONY: New East Telephony did not file reply comments.

NEW ENTRANTS: The New Entrants did not further address this issue in their reply
comments,
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PUBLIC STAFF: The Public Staff did not address this issue in its reply comments.
SPRINT: Sprint did not file reply comments.
DISCUSSION

On July 2, 1996, the FCC released its First Report and Order in CC Docket No. 95-116.
Paragraph 136 of that Order states, “We conclude that a variety of approaches currently in use today
essentially comply with our competitive nentrality eriteria . . . . Finally, we believe that a mechanism
that requires each carrier to pay for its own costs of currently available number portability measures
would also be permissible.” Additionally, in the FCC’s Third Report and Order released on May 12,
1998, the FCC stated in paragraph 43 that, “Shifting all these incremental costs (for INP) to the
competitive LEC would not be competitively neutral, however, because the competitive LEC could
suffer a competitive disadvantage when competing with the incumbent LEC for that subscriber.” The
Third Report and Order also restated in paragtaph 45 that requiring each carrier to pay its own costs
of INP was an acceptable cost recovery mechanism for INP costs.

The New Enfrants are incorrect in stating that the Third Report and Order does not address
INP cost recovery at all; in fact it does, in reiterating the findings of the First Report and Order. The
Commission agrees with the New Entrants that the Commission is required to adhere to the FCC’s
First Report and Order on cost recovery for INP costs. The Commission further agrees with the
New Entrants’ assertion that the most administratively simple method for the Commission to adhere
to the FCC’s First Report and Order is to require that each carrier pay for its own cost of currently
available number portability, Additionally, this is a recommendation shared by the Public Staff.

BellSouth commented in footnote 12 of its initial comments that since long-term number
portability is not available to every customer in the State and that during the transition to long-term
number portability some customers may continue to use INP, BellSouth will agree to forego its right
to centinue to charge for INP in North Carolina on a going-forward basis, which should alleviate any
of the New Entrants’ concerns. BellSouth further noted that the munber of customers that will still
need INP is relatively small.

Carolina/Central maintained in their initial and reply comments that they have accounted for
the cost of INP in accordance with the FCC's First Report and Order. Carolina/Central maintained
that the FCC's Order does not require CLPs to bear all of the costs associated with INP costs, and
therefore, Carolina/Central accordingly applies a 55% reduction to its incremental cost. Further,
Carolina/Central noted in comments that they project that over 80% of their lines will be LNP capable
by the end of 1999,

Based on the comments and reply comments filed on this issue and the Orders issued by the
FCC, the Commission finds it appropriate to grant the New Entrants’ Motion for Reconsideration
in this regard, Therefore, the Commission revises Finding of Fact No. 35(a) to read, “Each carrier
should pay for its own costs of INP.”
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CONCLUSIONS
The Commission finds good cause to grant the New Entrants® Motion for Reconsideration

in this regard. Therefore, the Commission revises Finding of Fact No. 35(a) to read, “Each carrier
should pay for its own costs of INP.”

ADDITIONAL ISSUES FROM THE. PUBLIC STAFF’S FEBRRUARY 24, 1999 COMMENTS

The Commission’s December 10, 1998 Order requested BellSouth, GTE, and
Carolina/Central to file cost studies incorporating and reflecting the medifications, adjustments, and
conclusions set forth in the Order. Further, the Commission requested the Public Staff to either
concur in the accuracy of the ILEC filings or file comments setting forth any areas of disagreement.
The Public Staff filed its comments on February 24, 1999, outlining decisions from the Commission’s
December 10, 1998 Order that were not adopted by the companies in their cost studies. The
following are issues which the Public Staff commented on in its February 24, 1999, comments which
have not been previously discussed.

FAC 6 - ? P J

In commenting on Carolina/Central’s modification of their cost studies to reflect actual loop
investment, the Public Staff stated that, while the cost studies were modified to reflect uncapped loop
investment as required by the Commission, some of the inputs used by Carolina/Central in their
revised studies, which affect the loop investment, do not feflect the inputs used in the Commission-
approved study in Docket No. P-100, Sub 133b. The Public Staff recornmended that the- Commission
require Carolina/Central to revise the loop investment inputs in its UNE study to reflect the same
inputs filed in Decket No. P-100, Sub 133b. The Commission is in agreement with the Public Stafi”s
position on this issue and concludes that Carolina/Central should be required to comply with the
Public Staff’s recommendation. ‘

F FACT NO. 10 - RECURR ] U H

The Public Staff commented that since BellSouth did not change all of its.depreciation rates
to be in compliance with the Commission’s December 10, 1998 Order, BellSouth’s calculated annual
cost factors are not completely in compliance with the Commission’s December 10, 1998 Order.
Finding of Fact No. 8 orders BeliSouth to change all of its depreciation rates to be in compliance with
the Commission’s December 10, 1998 Order. Accordingly, BellSouth's annual cost factors must also
be corrected to comply with the Commission’s December 10, 1998 Order.

F FA 4- 1) C

The Public Staff commented that GTE did not reflect the appropriate loading factors in its
cost study. The Commission has investigated the comments of the Public Staff and has found that
GTE did not reflect the loading factors adopted and approved by the Commission in Docket No. P-
100, Sub 133b, as ordered by the Commission in its December 10, 1998 Order. Therefore, the
Commission concludes that it is appropriate to require GTE to use the loading factors ordered by the
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Comnission in its December 10, 1998 Order as referenced in the Public Staff’s February 24, 1999
comments.

FACTNO.23-B UTH? TE’S-DISC T

The Public Staff observed, in its comments, that BellSouth and GTE filed modifications to
reflect the recovery of the nonrecumring costs associated with disconnecting local loops and ports.
In making their calculations, however, the companies computed the present value of the nonrecurring
costs rather than the future value, thus overstating the impact of including these costs in the recurring
rates. The Public Staff recommended that BellSouth and GTE be required to reflect the fiture value
of disconnect costs instead of the present value in calculating the increment to be added to the
monthly recurring rates. The Commission is in agreement with the Public Staff’s position on this
issue and concludes that BellSouth and GTE should be required to comply with the Public Staff’s
recommendation.

F F 29 - E CAGE

The Public Staff noted in its comments that BeliSouth did not include a cost study or
proposed rates for physical collocation using wire cages as ordered by the Commission in its
December 10, 1998 Order. The Public Staff further commented that BellSouth filed a study on
February 15, 1999, and that the Public Staff anticipated filing comments on the study within two
weeks. The Commission notes that the Public Staff never filed comments on BellSouth’s study.
Therefore, the Commission concludes that the Public Staff should file any comments it may have on
BellSouth’s cost study for physical collocation using wire cages within 15 days from the date of this
Order, if appropriate, given the conclusions requiring TELRIC-based collocation studies as detailed
in this Order.

FINDING OF FACT NO. 35(b) - GTE’S RATES FOR REMOTE CALL FORWARDING
(RCE)

The Public Staff commented that GTE did alter its rates for RCF, however, that GTE's
proposed rate for an initial path is still considerably higher than BellSouth’s (GTE’s proposed inital
path rate of $3.33 versus BellSouth’s rate. for initial path of $1.90). GTE did alter its rate for an
additional path from 36.06 to $0.37 which is identical to BellSouth’s rate for an additional path. The
Commission ordered GTE in its December 10, 1998 Order to revise its rates for RCF with the goal
of reducing the rates to a level within the range of those of the other ILECs, but in no case higher
than BellSouth’s proposed recurring rates for RCF. GTE’s proposed RCF rate of $3.33 for an initial
path is still considerably higher than BellSouth’s rate ($1.90) and, therefore, GTE’s rate is not in
compliance with the Commission’s December 10, 1998 Order. The Commission concludes that it
is appropriate to require GTE to comply with the Commission’s December 10, 1998 Order
conceming GTE’s RCF rate for an initial path.

FURTHER CONCLUSIONS

Based on the foregoing, the Commission is of the opinion that the permanent UNE rates to
be filed and approved pursuant to this Order will be just, reasonable, nondiscriminatory, and cost-
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based in accordance with federal and state law and should be the permanent prices charged by the
ILECs under their arbitrated agreements and by BellSouth under its SGAT. It is the Commission’s
continuing hope that these rates will advance the development of competitive markets in a way that
is fair to new entrants and incumbents alike. The Commission recognizes that no cost study is perfect
and that no rate is really permanent. All of the rates established in this proceeding are subject to
revision prospectively as changes in cost and other circumstances warrant, including further Orders
to be entered by the FCC in its Rule 319 remard proceeding and the Eighth Circuit in response to the
decision of the Supreme Court. Finally, the Commission again encourages the parties to continue to
negotiate in good faith whenever possible, so that competition can move forward without undue
delay.

In addition, the Commission expects and hereby directs all parties to comply with the
provisions of this Order without further delay. Except for compliance filings, the Commission will
entertain no further pleadings, such as additional motions for reconsideration, regarding this matter.
If deemed necessary, the parties are certainly free to appeal and seek a stay of this Order from the
appellate court. In the meantime, however, all parties should cooperate to move this stage of the
proceeding to a successful conclusion.

IT IS, THEREFORE, ORDERED as follows:

1. That BellSouth, Carolina/Central, and GTE shall, not later than 30 days from the date
of this Order, file new and revised cost studies, supporting documentation, and rates for unbundled
network eletnents and interconnection. Said filing shall fully incorporate and reflect the modifications,
adjustments, and conclusions set forth in this Order and the comments filed by the Public Staff on
February 24, 1999. Further, BellSouth, Carolina/Central, and GTE shall file combined loop-port,
TELRIC-based cost studies with inputs based on deploying DLC technology in an integrated fashion
and provide the charges for such loop-port combinations.. GTE shall file UNE rates with supporting
cost studies to enable CLPs to offer HDSL and ASDL services, if those services are currently offered
by GTE to its end users or to Internet service providers in North Carolina. Finally, BellSouth,
Carolina/Central, and GTE shall file TELRIC-based cost studies for physical and virtual collocation.
BellSouth, Carolina/Central, and GTE shall coordinate fully with the Public Staff in order to ensure
the accuracy of their filings. The Public Staff shall, not later than 60 days from the date of this Order,
either concur in the accuracy of the ILEC filings or file comments setting forth any areas of
disagreement with those filings.

2. That the cost studies and supporting documentation shall be filed by the ILECs in
electronic form and shall, upon request, be provided to all parties subject to previous restrictions on
disclosure of information for which proprietary treatment has been requested.

3. That, after approval by the Commission, the rates filed pursuant to this Order shall
be deemed permanent prices pursuant-to Section 252(d) of TA96 for purposes of replacing interim
prices contained in existing interconnection agreements and BellSouth’s SGAT.

4, That BellSouth, GTE, and Carolina/Central shall, not later than 30 days from the date
of this Order, file proposals to refund the difference between revenues collected for services provided
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under interim prices subject to true-up and revenues that would have been collected under the
permanent prices established in this docket.

5. That the Public Staff shall, not later than 15 days from the date of this Order, file
comments and recommendations regarding the cost study filed in this docket by BellSouth on
February 15, 1999, for physical collocation using wire cages, if appropriate, given the conclusions
requiring TELRIC-based collocation studies as detailed in this-Order.

6. That the Public Staff shall, not later than 60 days from the date of this Order, file
comments and recommendations regarding the cost studies and proposed intercennection rates filed
by Caralina/Central on July 30, 1999,

7. That BellSouth shall withdraw its proposed rates for poles, ducts, and conduits.

3. That, prior to-offering ADSL and HDSL services to their end users, Carelina/Central
shall file proposed UNE rates and cost studies to enable CLPs to offer ADSL and HDSL services.

9. That each of the Findings of Fact contained in the Order Adopting Permanent Prices
for Unbundled Network Elements entered in this docket on December 10, 1998, are hereby either
affimmed, revised, rescinded, amended, and/or clarified in conformity with the provisions of this Crder.

10.  That further proceedings shall be, and are hereby, initiated in this docket for the
purpose of developing geographically deaveraged UNE rates pursuant to Section 51.507(f) of the
FCC’s pricing rules. Further, the parties to this proceeding are hereby requested to meet as necessary
for the purpose of developing a consensiis-as to the major issues and subissues in need of resolution
in the instant regard and the procedures the Commission should follow in resolving those issues. The
Commission requests that one or more parties volunteer to coordinate and facilitate such meeting or
meetings. The parties are further requested to advise the Commission, not later than 20 days from
the date of this Order, of the identity of the party or parties who will serve as meeting coordinator
and the date, time, and location of the meeting. A listing of the issues and a chronological listing of
the procedural steps the Commission should follow in reselving those issues shall be filed with the
Commission not later than 45 days from the date of this Order. Reply comments shall be filed not
later than 75 days from the date of this Order.

ISSUED BY ORDER OF THE COMMISSION.
This the_18th_day of August, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Clerk

mEDBLI9A2
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DOCKET NO. P-100, SUB 133d

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of :
General Proceeding to Determine Permanent ) ORDER ON BELLSOUTH’S
Pricing for Unbundled Network Elements ) CHARGES FOR PHYSICAL
) COLLOCATION USING

' )  WIRE CAGES

BY THE COMMISSION: On August 18, 1999, the Commission issued its Order Ruling on
Motions for Reconsideration and Clarification-and Comments. Ordering paragraph five required the
Public Staff to file comments and recommendations within 15 days regarding the cost study filed-by
BellSouth Telecommunications, Inc, (BellSouth) on Februaly 15, 1999, for physical collocation using
wire cages, if appropriate, given the conclusions requiring total element long-run incremental cost
(TELRIC)-based collocation studies as detailed in the Order.

On September 2, 1999, the Public Staff filed its comments and recommendations. The Public
Staff stated that BellSouth has proposed two recurring monthly charges for physical collocation using
wire cages: one for the first 100 square feet of a wire cage and the other for additional 50 square foot
increments. The Public Staff maintained that to calculate the proposed rates, BellSouth first
determined the cost 6f the wire cage investment and then applied annual cariying cost factors to these
investment amounts to compute the proposed monthly recurring rates. The Public Staff argued that
BellSouth has overstated the cost of the wire cage investment to which the carrying cost factors ate
applied; therefore, the proposed monthly rectitring charges are overstated. Further, the Public Staff
stated that BellSouth separately calculated the cost of investment necessary for providing the first 100
square feet and the additional square foot increments of wire cage facilities. However, instead of
applying the carrying cost factors to these investment costs, the Public Staff maintained that
BellSouth made a further adjustment to reflect the projected utilization of the facilities which has the
effect of requiring collocation customers to pay both for the wire cage facilities they use and for
facilities they do not use. The Public Staff stated that; for example, BellSouth’s study reflects the cost
of constructing ten wire cage facilities in a central office when only seven wire cage facilities will
actually be used, thus requiring the seven customers to pay for the three additional facilities. The
Public Staff argued that the adjustment is inappropriate and should be eliminated. The Public Staff
noted that BellSouth did not make an adjustment for projected utilization in calculating the cost of
investment for physical collocation using gypsum board drywall enclosures. The Public Staff
recommended that the monthly recurring rates without adjustment be approved by the Commission
for physical collecation with wire cages provided by BellSouth. The following is a comparison of the
recommendeéd rates:

ellSout Lublic Staff
Physical Collocation - welded wire cage
Initial 100 square feet $146.80 $102.76
Additional 50 square fect 3 1491 $ 10:44
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On September 9, 1999, the Chair issued an Order Seeking Comments and Reply Comments
on the Public Staff’s September 2, 1599 comments. Comments were only received from GTE South,
Incorporated (GTE).

GTE stated that its comments are in relation to the use of utilization factors in general and
their relationship to cost studies and related prices. GTE maintained that the Public Staff’s comments
indicate that unless the collocated space is permanently, immediately and fully occupied, the
incumbent local exchange company (ILEC) would never fully recover the cost of conditioning the
collocated space.. GTE argued that many of the fixed costs associated with preparing collocation
space do not depend on the number of competing local providers (CLPs) that ultimately occupy the
space or the amount of space a competitor uses. ‘GTE stated that, for example, an entire floor of a
building may need to be wired for power, air conditioning, and other necessary build-outs in order
for any collocator to use any portion of the space. GTE argued that the Public Staff’s
recommendation would prevent ILECs from ever recouping all of the costs of preparing collocation
space, because filll reimbursement would require immediate and permanent 100% occupancy. GTE
argued that inevitably some space will go unused at various times, and the ILEC itself will be forced
to forego that portion of the costs. GTE recommended that collocation charges be pro-rated among
sharing CLPs, and if some space never gets used, the collocating companies should bear that risk, not
the ILEC. GTE stated that as an example, if the first CLP to collocate requires 70% of a shared cage,
and the remaining 30% is too small to be practical for another competitor’s use, the ILEC must bear
30% of the fixed costs with no hope of reimbursement. GTE concluded that ILECs should not bear
all of the risk associated with unused collocation space and should not become a financial hostage if
competitors are not interested in fully cccupying the space.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

The area of disagreement concerns the application of a projected utilization factor to the cost
of investment for physical collocation using wire cages. BellSouth applied a projected utilization
factor to its investment to calculate its proposed physical collocation charges, and the Public Staff
argued that the adjustment is not appropriate. The question is whether the prices charged for physical
collocation using wire cages should reflect the actual amount of collocation space used or the total
amount of collocation space whether used or not.

The Commission agrees with the Public Staff that it is inappropriate to apply a projected
utilization factor which has the effect of requiring collocation customers to pay both for the wire cage
facilities they use and for facilities they do not use. Therefore, the Comumission finds it appropriate
to adopt BellSouth’s proposed charges for physical collocation using wire cages without the
projected utilization adjustment.

IT 1S, THEREFORE, ORDERED that the following TELRIC-based charges for physical
collocation using wire cages are hereby approved for BellSouth:
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Physical Collocation - welded wire cage

Initial 100 square feet $102.76
Additional 50 square feet $ 1044

ISSUED BY ORDER OF THE COMMISSION.
This the _ 5th _ day of November, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk

bellmeenl

DOCKET NO. P-100, SUB 133f
DOCKET NO. P-7, SUB 871

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO., P-180, SUB 133f
In the Matter of
Lifeline and Link-Up Service Pursuant to
Section 254 of the Telecommunications Act of ORDER EXPANDING ELIGIBILITY
1996 CRITERIA TO INCLUDE
MEDICAID, LIHEAP, AND
DOCKET NO. P-7, SUB 871 FEDERAL PUBLIC HOUSING
ASSISTANCE

In the Matter of
Carol J. Raymond, 114 Atwood Terrace,
Stedman, North Carolina 28391
- Complainant,

V.

Carolina Telephene and Telegraph Comipany,
Respondent

R A T T L N

BY THE COMMISSION: On November 3, 1998, Carol J. Raymond of Stedman, North
Carolina filed a Complaint against Carolina Telephone and Telegraph Company (Carolina) on behalf
of her son, Stephen Bried. Mr. Bried, who is now 32, was mugged 6 years ago and is now a
quadriplegic in a nursing home with no use of his body below his upper chest. She states that his
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expenses are alb-paid by the State through Medicaid and Medicare, with only a small amount Ieft over
for personal expenses. The telephone is virtually his only link to the outside world.

In October, Mr. Bried was moved to a nursing home in Washington, North Carolina, which is
in Carolina’s service territory. Carolina indicated that the monthly bill for service would be
approximately $24.00. Mrs. Raymond inquired about the availability of a discount for handicapped
persons and was informed by Carolina that a Lifeline discount was available to recipients of SSI,
Food Stamps, or Work First. Mr. Bried does not qualify for Lifeline, Mrs. Raymond feels this
amounts to discrimination against the handicapped.

On November 24, 1998, Carolina filed an Answer. Carolina explained the eligibility criteria that
the Commission has set up for the Lifeline discount and that Mr. Bried does not qualify for it.
Carolina has also been unable to identify any other plan that it offers that would provide significant
savings to Mr. Bried. Carolina stated that it is constrained by G.S. 62-140, which prevents a utility
from providing service under rates and terms at variance with the utility’s tariff. Carolina also
suggested that, should the Commission conclude that it should recvaluate its eligibility criteria for
Lifeline, it should do so within the context of a generic proceeding,

There have been subsequent supplemental filings in this docket. Complainant has continued to
argue that the handicapped in general should be included within the Lifeline eligibility criteria.
Carolina has stated that it does not oppose the expansion of the existing eligibility criteria for Lifeline
service to include Medicaid recipients, noting that participation in Medicaid is one of the several
possible eligibility criteria cited in the Federal Communications Commission’s (FCC’s) Universal
Service Order (USQ). The Comrmission has established Docket No. P-100, Sub 133f to deal with
Lifeline and Link-Up issues and it is the appropriate vehicle to deal with such issues.

On March 2, 1999, the Public Staff filed a Notice of Intervention and Motion to Hold Matter
in Abeyance in Docket No. P-7, Sub 871, in which it asked that the Raymond complaint be held in
abeyance pending an investigation to expand the eligibility criteria for Lifeline. The Public Staff also
simultaneously filed in Docket No, P-100, Sub 133f a Motion to Expand Eligibility Criteria to add
Medicaid, federal public housing assistance (also kmown as Section 8), and Low Income Home
Energy Assistance (LIHEAP) as further eligibility criteria. The Public Staff noted the relatively low
current participation in the Lifeline program and argued that expanding the criteria would reach
consumers who are already eligible as well as other low-income consutners for whom Lifeline and
Link-Up are intended. The Public Staff recommended that the Commission enter an Order proposing
to add the above eligibility criteria to Lifeline and Link-Up and to solicit comments from all parties
on this proposal, including information concerning any net increase in the number of consumers who
would be eligible for Lifeline service.

On March 9, 1999, the Commission issued an Order Concerning Expansion of Lifeline/Link-Up
Eligibility Criteria and Helding Complaint in Abeyance.

The Commission observed that the Ravinond case certainly represents a case for compassicnate

consideration. At the same time, Carolina is surely right when it states that the eligibility criteria in
existence today are SSI, Food Stamps, and Work First, and Mr. Bried unfortunately does not fall
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under them. Carolina is also correct when it says that it cannot give a customer special consideration
in this regard.

The Commission noted that North Carolina has actively participated in the Lifeline program
from its early days in the mid-1980s. The intrastate portion of the Lifeline program is financed
through a tax credit set out in G.S. 105-130.39 for corporations providing local telephone service for
such purposes. Thus, it is important to remember that any expansion in eligibility criteria will have
an effect on the amount of tax revenue collected by the State and therefore on the State budget, The
latest expansion in eligibility was on November 5, 1997, to add Food Stamps to the eligibility criteria
for Lifeline to comply with the FCC’s mandate that the eligibility criteria for Lifeline and Link-Up be
the same. In Paragraph 375 of the USQ, the FCC set out a “default Lifeline eligibility standard” for
states qot providing matching support which consists of participation in Medicaid, Food Stamps, SSI,
federal public housing assistance (or Section 8), or LIHEAP. It was the FCC’s view that the “goal
of increasing low-income subscribership -will best be met if the qualifications to receive Lifeline
assistance are based solely on income or factors directly related to income.” (USO, Paragraph 373).
However, it should be noted that, since North Carolina does provide matching support, it is not
required to provide Lifeline according to all of the above-named FCC criteria.

In light of all this, the Commission concluded that the Raymond docket should be held in
abeyance pending the completion of a generic investigation in Docket No, P-100, Sub 133f to
consider whether or not the eligibility critetia for Lifeline and Link-Up should be expanded as
recommended by the Public Staff.

The Commission stated that the Public Staff had recognized the importance of pathering
information conceming any net increase in the number of consumers who would be eligible for
Lifeline service under the expanded criteria. This is important not only in and of itself but in order
to determine what the net fiscal impact of such a change will be on the State budget. The
Commission believed that the Public Staff, an agency of State Government, was better situated to
coordinate with other branches of government to obtain accurate information regarding the number
of potential recipients and the consequent impact on the State budget.

Accordingly, the Commission concluded that a two-stage process was appropriate. First, the
Commission requested the Public Staff to provide a Report including its best approximation of the
net increase in the number of consumers who would be eligible to receive the Lifeline and Link-Up
programs as a result of the implementation of its propesal and the consequent net fiscal impact on the
State budget. Second, once the Public Staff filed its Report, other parties would have the opportunity
to file comments regarding the Public Staff proposal and Report.

Public Staff Report

On May 14, 1599, the Public Staff filed its Report. In its Report, the Public Staff estimated
that approximately 200,000 additional consumers would potentially be eligible for the Lifeline/Link-
Up programs if eligibility criteria are expanded to include participation in the Medicaid, Section 8,
and LIHEAP programs in addition to the SSI, Work First, and Food Stamp programs. Based on
experience under the existing program criteria, the Public Staff estimated that approximately 50,000
of the 200,000 potential additional consumers would participate in the Lifeline/Link-Up programs.
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Thus, adding the three new programs would essentially double the participation in the Lifeline/Link-
Up programs.

The Public Staff’s estimate was developed from information received from administrators of
the three additional programs and from the North Carolina Justice and
Community Development Center (NCJCDC), including some information for determining the degree
of overlapping eligibility among all six programs.

The estimate was developed based on the following most current information available:

1. Enrollment in the Medicaid program is currently 825,000 individuals, including all those
eligible for SST and Work First (AFDC), infants and children, pregnant women, refugees
and aliens, Medicare catastrophic, and foster care. The Public Staff estimates that, after
accounting for overlapping eligibility and excluding children, approximately 150,000
individuals on Medicaid would be newly eligible for the Lifeline/Link-Up programs,
Since support provided by these programs applies only to the eligible subscriber to
telephone service in a household, the Public Staff estimates that the 150,000 potentially
eligible Medicaid individuals would at most represent 125,000 eligible households.

2. Enroilment in LIHEAP is currently 116,000 households. However, since a vast majority
of LIHEAP participants also qualify for food stamps, the Public Staff estimated 100%
overlapping eligibility for LIHEAP recipients.

3.  Enrollment in the federal housing assistance program is currently 160,000 households.
However, it is estimated that approximately 36% of those households are recipients of
SS8I and Work First (AFDC) assistance, leaving approximately 100,000 households as
new eligibles for the Lifeline/Link-Up programs.

4. The Medicaid and Section 8 programs combined would result in approximately 225,000
individuals who would be newly eligible for the Lifeline/Link-Up programs. While some
ovetlapping eligibility has been determined, it is difficult to account for all overlapping
eligibility among all six programs. Consequently, the Public Staff believes that a
reasonable estimate of the unaccounted for overlapping eligibility is 25,000, leaving
200,000 as the best approximation of the net increase in the number of consumers who
would be eligible to receive Lifeline/Link-Up support if the Medicaid, LIHEAP, and
Section 8 programs were added as eligibility criteria. The Public Staff further estimates
that approximately 50,000 of the 200,000 potential additional consumers would enroll in
the Lifeline/Link-Up programs based on current participation experience with the existing
eligibility criteria.

Based on these estimates, the Public Staff recommended that the Commission expand the

eligibility criteria for the Lifeline/Link-Up programs by adding the Medicaid, LIHEAP, and Section
8 programs.
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On May 27, 1999, Carolina and Central Telephone Company filed Comments stating that they
did not oppose the Public Staff’s recommendation that the Commission expand the eligibility criteria
for Lifeline/Link-Up by adding the Medicaid, LIHEAP, and Section 8 programs. Carolina and
Central noted that under the current Lifeline program, the local exchange companies are reimbursed
through the Federal Universal Service Support Mechanism and by the state through the tax credit of
$3.50 per Lifeline customer per month. If there are an additional 50,000 participants as the Public
Staff estimates, then the approximate annual cost to the taxpayers would be approximately $2.1
million. With respect to implementation, Carolina and Central said that they anticipated that there
would be additional administrative problems, especially with respect to Section 8 which is
administered through several government agencies. Given the present salience of Year 2000 (Y2K)
issues, Carolina and Central recommended that the expansion of Lifeline/Link-Up be implemented
no earlier than the Spring of 2000.

On June 1, 1999, the Attorney General filed Comments in support of the Public Staff’s
recommendation, The Attorney General stated that modifying the eligibility criteria would put North
Carolina in step with other states which have chosen to expand the eligibility criteria, such as
Alabama, Florida, Georgia, Kentucky, Louisiana, South Carolina, Mississippi, and Tennessee. It
would also be consistent with the FCC’s Report and Order concerning Lifeline.

On June 1, 1999, GTE South Incorpotated (GTE) filed comments endorsing the inclusion of
additional eligibility criteria as proposed by the Public Staff. GTE also believed that the Public Staff's
estimate of the increased Lifeline and Link-up customers and costs-was reasonable.

On June 1,-1999, BellSouth Telecommunications, Inc. (BellSouth) filed comments in which it
did not oppose the expansion of the Lifeline/Link-Up programs as proposed by the Public Staff.
However, BellSouth insisted that it would need one year’s prepatory time in which to effectively
implement the eligibility criteria. Accordingly, BellSouth requested that the Commission order the
expansion of eligibility criteria no eatlier than April 2000. BellSouth cited as reasons for this request
the large resources that are being devoted to Y2K compliance and the necessity for software changes
to its computer network.

On June 1, 1999, the NCJCDC filed comments endorsing the proposed eligibility expansion but
pressing the need for additional action beyond this. The NCIJCDC characterized the Public Staff’s
estimate of 50,000 additional customets as possibly being optimistic. It felt that more must be done
to increase participation in the Lifeline/Link-Up programs. The NCICDC suggested that the
Commission should order the relevant parties to this docket to come together with the objective of
formulating new strategies for improving Lifeline/Link-Up enrollment, with a target of expanding
program participation in North Carolina to 50% of all eligible households by June 2001. The parties
should submit a report to the Commission by October 1, 1999, outlining their strategies for achieving
this objective.
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Cn July 2, 1999, the Public Staff filed a Reply to Comments made by the parties. The Public
Staff noted that, while all the parties supported expansion of the Lifeline/Link-Up eligibility criteria,
BellSouth and Carolina/Central recommended that the new criteria not be implemented until April
0f 2000 so as not to interfere with the companies’ Y2K efforts, The Public Staff stated that it had
discussed this recommendation with all the commenting parties, and there was agreement to go
forward now with the addition of Medicaid to the eligibility criteria, while delaying the addition of
LIHEAP and Section 8 until next year. The Public Staff requested that the Commission take its.reply
into considération in reaching a decision on the proposal to expand eligibility criteria.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

After careful consideration, the Commission concurs with the parties that the expansion of the
Lifeline/Link-Up eligibility criteria to include Medicaid, LIHEAP, and Section 8 is.in the public
interest and should be adopted. However, in light of the Public Staff's Reply Comments, the
Commission concludes that, while Medicaid should be included as an eligibility criterion immediately,
LIHEAP and Section 8 should not become effective as eligibility criteria until April 3, 2000. In order
to increase participation in the Lifeline/Link-Up programs, the Commission directs that interested
parties to continue with their task force to formulate strategies to significantly increase participation
in the Lifeline/Link-Up programs and to submit a report to the Commission by no later than
December 31, 1999. '

The Commission notes that, including Medicaid immediately, should render the Raymond
complaint case moot. Carolina is requested to take such administrative measures as are necessary to
expedite Mr. Raymond's receiving of this benefit as soon as practicable.

Lastly, Rule R9-6(c)(2), concerning the Link-Up Carolina program, should be rewritten to read:

(2) In order to be eligible for assistance, a residential subscriber must be a current
recipient of Supplemental Security Income, Food Stamps, Medicaid, Low Income Home
Energy Assistance Program (LIHEAP), federal public housing assistance (Section 8), or
a current participant in Work First or Temporary Assistance for Needy Families;
provided, however, that LIHEAP and federal public housing assistance (Section 8) shall
not become effective as eligibility criteria herein until April 3, 2000.

IT IS, THEREFORE, ORDERED as follows:

1.  That the Lifeline/Link-Up eligibility criteria be expanded to include Medicaid, LIHEAP,
and federal public housing assistance (Section 8); provided, however, that LIHEAP and federal public
housing assistance (Section 8) shall not become effective as eligibility criteria until April 3, 2000.

2. That Rule R9-6(c)(2) be rewritten as set out in Conclusions above,
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3. That the Lifeline/Link-Up task force continue to formulate strategies to significantly
increase participation in the Lifeline/Link-Up programs and submit a report to the Commission on
this topic by no later than December 31, 1999,

4.  That Carolina be requested to take such administrative measures as are necessary to
expedite Mr. Raymond’s receiving the Lifeline benefit as soon as practicable.

ISSUED BY ORDER OF THE COMMISSION.
This the _27th__ day of July, 1999.

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Clerk

mz071293.01

DOCKET NO. P-100, SUB 133f
DOCKET NO. P-7, SUB 871

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 133f

In the Matter of
Lifeline and Link-Up Service Pursuant to
Section 254 of the Telecommunications Act of
1996
ERRATA ORDER
DOCKET NO. P-7, SUB 871

In the Matter of
Carol J. Raymond, 114 Atwood Terrace,
Stedman, North Carolina 28391
Complainant,

V.

Carolina Telephone and Telegraph Company,
Respondent

N L L) W)

BY THE CHAIR: On July 27, 1999, the Commission issued in the above dockets an Order
Expanding Eligibility Criteria to Include Medicaid, LTHEAP, and Federal Public Housing Assistance
(Section 8). The Order should have included a provision for affected carriers providing Lifeline/Link-
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Up services to submit appropriate tarifffprice list changes to reflect the expansion of the Lifeline/Link-
Up eligibility criteria.

Accordingly, the Chair concludes that all appropriate tariff/price list changes to include the
expansion of the Lifeline/Link-Up eligibility criteria shall be submitted by all affected carriers by
August 15, 1999, to become effective retroactive to August 1, 1999, The changes shall add the three

new eligible programs to the appropriate tariff/price list sections with the provision that the LIHEAP
and Section 8 programs shall not become effective as eligibility criteria until April 3, 2000.

IT 1S, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE CHAIR.
This the __30th_ day of July, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

mx(12959.01

DOCKET NO. P-100, SUB 137

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Area Code Relief for North Carolina’s 704/910/919 ) ORDER GRANTING
Numbering Plan Areas ) MOTION FOR

) CLARIFICATION

BY THE COMMISSION: On January 28, 1999, the Commission issued a Post-Conference
Order which outlined the Commission’s conclusions following the November 23, 1998 Technical
Conference to examine potential number conservation measures that could be implemented in North
Carclina. In the Order, the Commission asked parties to prepare and file rate center consolidation
studies. The Commission also requested the members of the North Carolina Industry Task Force
(Task Force), which was created by an August 20, 1997 Commission Order, to provide leadership
in the carriers' efforts to provide detailed analyses of rate center consolidation.

On February 17, 1999, BellSouth Telecommunications, Inc, (BellSouth) filed a Motion for
Clarification of the Commission’s Janvary 28, 1999 Order. Specifically, BellSouth requested
clarifications on the part of the Commission’s Order which reads:

That the parties should complete and file within 20 days detailed rate
center consolidation studies which include information concetning the
financial impact, calling scope impact, E911 impact, operations
support systems (OSS) impact, and billing impact of each potential
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rate center consolidation for each numbering plan area (NPA) in
which the party has two or more rate centers. :

BellSouth requested clarification on the approach parties should take in determining rate center
consolidation opfions, along with clarification of the presentation of the financial impact, calling scope
impact, and billing impact of each potential rate center consolidation plan submitted.

BellSouth proposed in its Motion that the Commission clarify that parties should file two
specific rate center consolidation alternatives. First, BellSouth recommended that the Commission
direct parties to prepare and file a rate center consolidation study that consolidates the party’s rate
centers to one rate center. BellSouth specified that the study should be limited to local access
transport area (LATA), NPA, and incumbent local exchange company (ILEC) territorial boundaries
and follow three specific guidelines (as detailed in the Motion). Additionally, BellSouth proposed
that the Commission clarify that parties should also prepare 4 second rate center consolidation
alternative which reduces the number of rate centers within the same LATA, NPA, and ILEC
territorial boundary by a minimum of 30% and follow five specific guidelines (as detailed in the
Motion), Therefore, BellSouth proposed that the Commission clarify that parties should file two
specific rate center consolidation altemnatives as detailed in BellSouth’s Motion.

BellSouth further proposed that the Commission clarify that parties should identify the
financtal impact of their rate center consolidation plans by service segment (i.e. basic local, expanded
local, toll, foreign exchange, etc.) in order to identify where shifts in revenue originated.

For presenting the calling scope impact of a rate center consolidation plan, BellSouth
recommended that the Commission clarify that the calling scope impact should include any change
in the basic local, expanded local and intralL ATA toll calling areas for each exchange affected by the
rate center consolidation plan.

Additionally, BellSouth proposed that the Commission clarify how billing impacts should be
presented. BellSouth maintained that it interprets “billing impact” to include any probable rate
changes that may be required for specific types of services. BellSouth also believes “billing impact”
should include changes in the appearance or format of customer billing that may be required as a
result of the consolidation. Therefore, BeliSouth proposed that the Commission clarify that “billing
impact” includes probable rate changes and biil format changes that may be required as a result of 2
rate center consolidation plan.

Further, BellSouth recommended that the Commission request parties to provide a 24-month
forecast of number requirements for each rate center in North Carolina. BellSouth believes that this
information is necessary for the Commission to gauge the effectiveness of each rate center
consclidation plan by projecting the future NXX demand, by rate center, under each option evaluated.

Finally, BellSouth stated that the Task Force will be calling an industry meeting within the
next few weeks to provide direction to parties as requested by the Commission in its January 28, 1999
Order. However, BellSouth maintained that in order to provide ample time for the industry to meet
and formulate plans in response to the Commission’s Order, the Commission should grant the parties
a 60 day extension of time to file the rate center consolidation studies.
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The Commission believes that the Motion for Clarification filed by BellSouth includes
recommendations that, if adopted by the Commission, could greatly increase the detail, comparability
and usefulness of the requested rate center consolidation studies to be filed with the Commission.
The Commission believes that the objective of receiving the rate center consolidation studies is to
receive the very best possible information on which the Commission can base a decision whether to
adopt any specific rate center consolidation plan(s). Therefore, the Commission finds it appropriate
to grant BellSouth’s Motion for Clarification in its entirety and also grant the requested extension of
time for the parties to file the rate center consolidation studies.

The Commission does note that the guidelines proposed by BellSouth for the filing of rate
center consolidation studies will limit the scope of potential rate center consolidation plans (i.e. not
considering plans that cross LATA, NPA or ILEC territorial boundaries), however, the Commission
believés that BellSouth’s proposal is reasonable as a starfing point for examining potential rate center
consolidations in North Carolina. Additionally, the Commission could order at some point in the
future that rate center consolidation studies between LATAs, NPAs, and ILEC territorial boundaries
be prepared and filed if such information were necessary. Finally, the Commission notes that
BellSouth outlined two specific rate center consolidation alternatives that it would recommend the
Comrmission order parties to file. However, the Commission also encourages patties to file additional
rate center consolidation studies as they see fit in addition to the two specific rate center consolidation
alternatives.

Finally, the Commission notes that although there has been significant participation on the
Task Force, not all carriers have been involved. The Commission’s August 20, 1997 Order specifies
that the Task Force should file quarterly reports with the Commission which include number
utilization information. Since not all carriers aré represented on the Task Force, utilization data has
not been received by all carriers. Therefore, the Commission requests that all carriers that have NXX
codes in North Carolina complete and file quartecly number utilization information in the. format
shown on Attachment A to this Order. The Commissicn further directs the Task Force to attempt
to obtain number utilization information from all carriers for filing with the Commission and to file
reports with the Commission, as necessary, of carriers that do not provide such number utilization
data. Number utilization information is necessary for the Commission to determine the fill levels of
the NXX codes issued in North Carolina.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
1. That the Commission grants BellSouth’s Motion for Clarification in its entirety in
order to ensure that the Commission receives the most detailed and usefill rate center consolidation

studies.

2. That the Commission grants the requested 60 day extension of time for parties to file
rate center consolidation studies, to and including June 28, 1999,

3. That all carriers that have NXX codes in North Carolina complete and file quarterly
utilization information in the format shown on Attachment A.
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4. " That the Task Force should attempt to obtain' nurhber utilization information from all
carriers for filing with the Commission and that the Task Force shiould file reports with the
Commission, as necessary, 6f carriers'thiat do not provide such number utilization data.

IT IS, THEREFORE, SO ORDERED. -

ISSUED'BY ORDER OF THE COMMISSION, IAn
" This the 2nd day of March, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. 'I‘lugpen Chief Clerk

mpigeol »
Attachment A
Company Names.
For the Quarter Ended.
: L Nu_l;nﬁersr Numbers Date NXX .
NPA NXX Utilized Available Utilization { Opened
919 715. 10,000 0 100% XX/XX/X .
: ) : s
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DOCKET NO. P-100, SUB 137

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) ORDER REVISING
Area Code Relief for North Carolina’s 704/910/919 ) NUMBER UTILIZATION
Numbering Plan Areas ) REPORTING
) REQUIREMENTS

BY THE CHAIR: On August 20, 1997, the Commission issued an Order addressing area
code relief for the North Carolina 704/910/919 area codes. The Order required that an Industry
Task Force on number conservation be convened, and that the Task Force file quarterly reports with
the Commission which include number utilization information. On March 2, 1999, the Commission
issued another Order in this docket that, among other things, addressed the required filing of number
utilization data. The Commission noted that, although there has been significant participation on the
Industry Task Force, not all carriers have been involved. Since not all carriers are represented on the
Task Force, utilization data tiad not been received from all carriers, In the March 2, 1599 Order, the
Commission requested that all carriers that have NXX codes in North Carolina complete and file
quarterly utilization information in a specified format. The format was shown in an attachment to the
March 2 Order. The Commission directed the Task Force to attempt to obtain number utilization
information from all carriers for filing with the Commission and to file reports with the Commission,
as necessary, of carriers that do not provide such number utilization data. The Commission noted
that number utilization information is necessary for the Commission to determine the fill levels of the
NXX codes in North Carolina.

Since the March 2, 1999 Order, the Commission has received utilization data from a fair
number of carriers, both through the Task Force and, in some cases; through the carriers filing
separate utilization data themselves. The information is helpful in terms of the Commission being
better able to discem utilization levels within NXX codes in North Carolina area codes. However,
the Commission finds there is good cavse to further revise the number utilization data filing
requirements so that carriers file the data in more detail. Specifically, the Commission through this
Order is requiring that NXX code holders in North Carolina continue to file utilization data on a
quarterly basis, but that they break the information down further, by rate center and by thousands-
blocks. This more detailed information will help the Commission analyze the potential benefits of
number conservation measures, such as number pooling, as they become available. Further, it will
assist the Commission in determining where such measures may be most helpful in slowing NXX code
exhaust. Carriers are requested to file the information in the format shown in Attachment A to this
Order, beginning with the fourth quarter of 1999. Carriers are encouraged also to file the data in
electronic form if possible, in Lotus 1-2-3, Release 5 for Windows.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE CHAIR.
This the_4th day of November, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk
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Attachment A
E PORT

Company Name:

For the Quarter Ended:

NPA NXX - Rate Cenfer Date NXX Opened

919 715 ABC XXIXXIXX.

Total Numbers Available: ¢

Total Percent Utilization: 100%
Block Numbers Utilized Numbers Available % Utilization
0000-0999 1,000 0 100%
1000-1999 . 1,000 0 100%
2000-2999 1,000 0 100%
3000-3999 1,000 0 100%
4000-4999 1,600 0 100%
5000-5999 1,000 0 100%
6000-6999 1,000 0 100%
7000-7999 1,000 0 100%
8000-8999 1,000 0 100%
9000-9999 1,000 0 100%

DOCKET NO. P-100, SUB 137a -
BEFORE THE NORTH CAROLINA UTILITIES COMNIISSION
In the Matter of i
Area Code Relief for Notth Carolina’s 704 ) ORDER APPROVING
Numbering Plan Area ) OVERLAY OPTION TO

) PROVIDE AREA CODE RELIEF
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BY THE COMMISSION: In this Order, the Commission will address the issue of area code
relief for North Carolina area code 704,

BACKGROUND

An area code is a necessary patt of routing calls to their proper destination. When an area
code is combined with the second three digits of the telephone number (called the NXX code or
Central Office cods), a “geographic address” is formed that is used to route calls through the public
switched telephone network, The first six digits “tell” the call generally where to go, and the final
four digits identify the specific individual customer. For example, the main telephone number of the
North Carolina Utilities Commission is 919-733-4249, 919 is the area code, 733 is the NXX code
or Central Office code, and 4249 is the line number identifying the specific customer receiving the
call. North Carolina currently has six area codes assigned to specific geographic arcas of the state.

Area code exhaust occurs when nearly all of the NXX codes in a given area code have been
assigned to telecommunications service providers, even if individual line numbers within the NXX
codes have not been assigned to customers. Typically there are 792 NXX codes available fot
assignment to telephone companies in an area code. Each NXX code has approximately 10,000 line
numbers available for assignment to individual customers, Service providers must have the NXX
codes assigned to them because the combination of the area code and the NXX code is used to route
calls through the public switched telephone network in the North American Numbering Plan (NANP).
Some companies also use the NXX code for billing purposes. NXX codes are associated with
particular geographic areas, or “rate centers,” in an area code. Telephone companies base charges
for calls on the distance between the rate center where a call originates and the rate center where the
call termiriates. These corapanies must obtain an NXX code in each of the identified geographic areas
or “rate centers” in a particular area where they wish to provide service. In the past, local telephone
service in any given area was provided by one monopoly carrier, such as BellSouth, Carolina
Telephone & Telegraph Company, or GTE, and the requirement that the telephone company obtain
an NXX code for cach rate center in an area where it provided service did not strain the supply of
NXX codes. Now, however, with the advent of competition in the local telephone service market,
there can be several telephone companies providing service in a given area, and each one must obtain
an NXX code for each rate center in that area. This change has caused a shortage in the supply of
NXX codes.

When almost all of the NXX codes in an area code are assigned to telephone companies, a
new area code must be implemented, New area codes usually ate implemented in one of two ways.
First, they can be implemented through a geographic split, in which the geographic area using an
existing area code is split into two parts, and roughly half of the telephone customers continue to be
served through the existing area code and half must change to a hew area code. Second, new area
codes can be implemented through an area code overlay, in which the new area code covers the same
geographic area as an existing code, but new customers in that area will be assigned to the new, or
overlayed, area code. The Federal Communications Commission (FCC) has required that there be
ten-digit dialing between and within aréa codes in the geographic area covered by an area code
overlay, This means that every local call, even if it is a call to a customer with the same area code
as the caller, must be dialed with ten digits.
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On January 27, 1999, Lockheed Martin IMS, in its role as the North American Numbering
Plan Administrator (NANPA), filed with the Commission an industry recommendation for relieving
area code 704 in North Carolina. The industry held a meeting in Charlotte on December 1, 1998,
where participants considered several relief alternatives to furnish relief before exhaust of 704,
including a distributed overlay, a concentrated growth overlay, and four different geographic splits.
More specifically, the participants considered the following alternatives:

Alternative 1 -- Distributed overlay placed over the entire 704 area code.

Alternative 2 -- Concentrated growth overlay with Area A consisting of Mecklenburg,
Gaston, Lincoln, and Cleveland Counties exchanges. Area B would include all remaining exchanges
in the 704 area code region.

Alternative 3 -- Geographic split with Area A including the Charlotte, Davidson,
Huntersville, Pineville and Matthews exchanges. Area B would include the remaining 704 area code
region.

Alternative 4 -- Geographic split with Area A including the Charlotte, Davidson,
Huntersville, Matthews, Bessemer City, Stanley, Mount Holly, Lowell, Pineville, Gastonia, South
Crowders Creek, and Belmont exchanges. Area B would include all remaining exchanges in the 704
area code region.

Alternative 5 - Geographic split with Area A including the Charlotte, Davidson,
Huntersville, Matthews, Goose Creek, Indian Trail, Hemby Bridge, New Salem, Monroe, Wingate,
Marshville, Waxhaw, Pineville, and Alton exchanges. Area B would include all remaining exchanges
in the 704 area code region.

Alternative 6 -- Geographic split with Area A including the Charlotte, Davidson,
Huntersville, Matthews, Harrisburg, Concord Mount Pleasant, Pineville, and Locust exchanges.
Area B would include all remaining exchanges in the 704 area code region.

The industry participants reached unanimous consensus to recommend to the Commission the
distributed overlay over the entire 704 geographic area as the most suitable relief plan for the- 704
area code. This option would “overlay” a new area code over the 704 geographic area and use the
existing 704 boundary lines. Existing customers would retain the 704 area code, and would not have
to change their numbers. As telephone numbers in the 704 area code are used, new customers from
all industry segments would be assigned telephone numbers from the new area code.

Industry participants alse reached consensus to recommend a ten-digit dialing plan, consistent
with the FCC regulation requiring ten-digit dialing between and within the old area code and the new
overlay code. There was also consensus to recommend the elimination of all “protected codes,”
which are codes that are cither: (1) unassigned in order to maintain seven-digit dialing between
locations in two different area codes, such as in cross-boundary extended local calling routes and
cross-boundary Extended Area Service (EAS) routes; or (2) assigned in a manner that avoids
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potential code conflicts, meaning that they must be strategically assigned in areas outside of the
seven-digit calling scope. The NANPA stated that the industry requested the Commission to
determine if the overlay relief altemative best suits the needs of the 704 geographic area and to issue
an Order that either conveys concurrence or directs the industry to implement some other relief
method.

The Commission solicited and received comments and held public and evidentiary hearings
on the question of relief for area code 704. The hearings were held on the evening of April 19 and
the moming of April 20, 1999, at the Charlotte-Mecklenburg Government Center, 600 East Fourth
Street, Charlotte, North Carolina. As discussed below, the large majority of the commenters from
the industry supported an overlay, including an industry group filing together as the Joint Petitioners.!
The Joint Petitioners were represented at the public kearing held to consider the question of area code
relief for 704, but no other industry participants appeared. Seven witnesses from the public testified
at the hearing, The majority were small business owners who also supported an overlay. The
Commission has received approximately 25 letters from members of the public, with the large
majority favoring a geographic split, primarily because of the ten-digit dialing required when an
overlay is implemented.

On May 12, 1999, the Commission issued an Order requesting further comments in this
docket, Specifically, the Commission asked for responses to specific questions pertaining to the
geographic split alternatives. The Commission stressed that, in seeking these additional comments,
it did rot suggest that it had concluded that a geographic split s, in fact, the better option for relief
of area code 704, The Commission sought the information simply to make certain that it was fully
informed about each relief alternative and its consequences during the decision-making process.
Additional comments on the peographic split alternatives were received on June 2, 1999.

On April 16, 1999, NANPA declared the 704 area code to be in “jeopardy,” meaning that,
in the abserice of NXX code rationing, the supply of available NXX codes would exhaust before relief
could be implemented. A jeopardy rationing plan is currently in place.

A F C ENT,

The Joint Petitioners. As previously stated, the Joint Petitioners favor the distributed overlay
relief option. The Joint Petitioners state that geographic splits place an “imbalanced hardship” on
customers and service providers by only requiring approximately one half of the relief plan area to
undergo conversion to a new area code. One half of the customers must change their area code. The
Joint Petitioners note that business customers can incur significant costs as a result of telephone
number changes. According to the Joint. Petitioners, splits also place an imbalanced burden on
telecommunications companies because the companies serving the geographic area that is receiving
the new area code incur a disproportionate amount of implementation costs. Further, splits create

! The.Joint Petitioners include: ALLTEL Carolina, Inc.; ALLTEL Communications, Inc.;
BellSouth Carolinas PCS, L.P. d/b/a BellSouth Mobility DCS; BellSouth Telecommunications, Inc.;
Carolina Telephone and Telegraph Company; Central Telephone Company; Concord Telephone
Company; GTE South Incorperated; Time Warner Telecom; US LEC of Nerth Carolina, Inc. and
Sprint Communications Company, L.P.
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community of interest problems because communities that share common interests are separated by
new area code boundaries. The Joint Petitioners assert that any geographie split of 704 would likely
create a boundary that would disrupt some community relationships.

The Joint Petitioners further state that splits do not use numbering resources as efficiently as
overlays because splits depend on. the accuracy of telephone number forecasts, which are highly
speculative. Those forecasts are even less reliable in today’s competitive market because new
entrants can enter the market and impose high demands for numbers that were not accounted for in
initial forecasts. If the forecasts are not accurate, one segment of a relief plan area that is being split
can exhaust ahead of other segments. The Joint Petitioners concede that geographic splits offer the
benefit of preservation of sevén-digit local dialing, and state that, in the past, this benefit has
outweighed the negative factors associated with geographic splits. However, in this instance, in order
to maintain local seven-digit dialing under any of the proposed geographic split alternatives, a
significant number of NXX codes would have to be protected, which decreases the effectiveness of
the relief.

In contrast, the Joint Petitioners state that overlays can be implemented without requiring any
telephone number changes, and all customers in the relief plan area are treated equally, In the Joint
Petitioners’ view, distributed overlays use numbers as efficiently as possible because each carrier in
the relief area will have access to a new supply of numbers. There is no reliance on forecasts to draw
an arbitrary line that governs the availability of numbers in the relief area. The Joint Petitioners
further state that distributed overlays are competitively neutral because, they require all service
providers in the relief area to participate in the implementation of area code relief and bear a fair share
of conversion costs. Distributed overlays prevent county and community geographic divisions that
occur with geographic splits.

It is the Joint Petitioners’ position that concentrated growth overlays are less efficient and
create many of the same problems as geographic splits, because they establish an area code boundary
based on speculative forecasts, and numbers are not available to the entire relief area unless the
overlay is expanded at a later time. The Joint Petitioners assert that, even though number changes
are not required, as with geographic splits, ‘concentrated growth overlays are not competitively
nentral, Subscribers who are receiving the new overlay must convert to ten-digit dialing, while those
in the remaining relief area are not subject to any changes in dialing patterns.and do not expetience
implementation costs. The Joint Petitioners acknowledge the disadvantage of ten-digit dialing that
comes with an overlay, but state that the ten-digit dialing mandate provides a means of transitioning
all inter-NPA calls to ten digits, which will eliminate the need to protect codes and will provide a
more efficient and accurate means of assigning NXX codes.

In their Reply Comments, the Joint Petitioners state that an increase in ten-digit dialing for
all customers in the relief area is inevitable whether the chosen relief plan is an overiay or a
geographic split (emphasis added). The Joint Petitioners assert that overlays are more competitively
neutral than geographic splits because all service providers in the relief area must participate in
implementation of the relief plan and incur a fair share of the costs. In the Joint Petitioners’ view, an
overlay is less costly for business customers. Business customers must make changes for speed
dialing, fax machines, and computer software to recognize ten-digit dialing for local calls, but these
costs are relatively minor compared to the costs businesses incur as a result of a geographic split,

224



GENERAL ORDERS - TELECOMMUNICATIONS

which would require business customers in the new area code to make changes to
telecommunications equipment and computer software, and also to change stationery, business cards,
and advertising material.

In response to some letters from members of the public suggesting that there be a separate
area code for wireless services or other technologies, the Joint Petitioners state that the FCC has
explicitly prohibited service-specific or technology-specific area code overlays. The Joint Petitioners
also respond to some suggestions that the Commission order implementation of several area codes
to relieve 704, effectively splitting 704 into three or four area codes. The Joint Petitioners state that
such an arrangement would further fractionalize communities and counties and leave a mixture of
seven-digit and ten-digit dialing, within customers’ basic and expanded local calling areas, that is
more confusing than dialing ten digits for all local calls.

Town of Pineville, The Town of Pineville, which provides local exchange service in the
Pineville, North Carolina exchange under the name Pineville Telephone Company, supports the
recommendation for an overlay over the entire geographic area currently served by the 704 area code.

Bell Atlantic Mobile. Bell Atlantic Mobile (BAM) also supports an overlay, stating that the
overlay spares customers forced number changes. BAM adds that future relief, if necessary, can be
added easily once an overlay is implemented. In BAM’s view, overlays are also fair to wireless
customers, who are burdened uniquely by a geographic split. The telephone number of each cellular
telephone customer is programmed or coded into the customer’s individual telephone. When a
cellular customer’s telephone number or area code is changed the telephone unit must be
reprogrammed manually. Customers incur inconvenience having to travel to their service providet’s
service centers. BAM alleges that it costs approximately $40 to reprogram each telephone. Overlays
entail no reprogramming. BAM notes that, il 1997, this Commission recognized the unique burdens
that cellular customers face, and ordered limited grandfathering of wireless customers. In BAM’s
view, if the Commission orders a split; it should also order wireless grandfathering.

Regarding the ten-digit dialing requirement for overlays, BAM states that ten-digit dialing is
already routine for Nerth Carolina customers who call within the state. If 704 were split, the
frequency of ten-digit dialing would increase because the group of numbers that customers could dial
using seven digits would shrink. BAM states that speed dialing and-automatic dialing can ease the
transition to ten-digit dialing.

BAM argues that an overlay will also allow more flexibility to assign numbering resources
once number conservation measures are adopted. If numbering resources in 704 were freed through
number conservation measures, they could be used anywhere throughout the current 704 area code.
If a split is implemented, customers who have had their area code changed will not have access to any
704 numbers that conservation may release,

BAM agrees with the Joint Petitioners that a geographic split lacks the longevity of an
overlay, because there is no assurance that the projected lives of splits will Jast as long as forecasts
suggest. With an overlay, the supply of numbers is available without regard to the rate of usage in
any particular part of the 704 area code.
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ICG, 1CG supports an area code split instead of an overlay. ICG notes that a geographic
split allows the retention of seven-digit local dialing. It is ICG’s position that the ten-digit dialing
associated with an overlay represents longer-term confusion and inconvenience, Further, ICG states,
the overlay is anticompetitive because it allows incumbent local exchange carriers to retain telephone
numbers in the existing area code while new market entrants will be assigned numbers in the new area
code. Competing local providers will suffer a disadvantage of having unfamiliar numbers.

AT&T. In Reply Comments, AT&T states that it does not oppose the industry
recommendation for area code relief for the 704 area code, but it believes that geographic splits are
also a competitively neutral area code relief option and should not be dismissed in all cases.

The Public Staff. In Reply Comments, the Public Staff states that it generally agrees with
the industry’s evaluation of the alternative measures for preventing number exhaust in the 704 area
code. However, the Public Staff does not specifically make a recommendation on the plan endorsed
by the industry, saying that it needed more public comment on the impact of a distributed overlay
before doing so. The Public Staff urges the Commission to pay particular attention to the need to
convert all EAS and expanded local calling routes that originate and terminate in the overlay area
from seven-digit to ten-digit dialing in both directions. The Public Staff states that all of the NXXs
in the current 704 area code that can be reached from other area codes by dialing seven digits will
have to be protected in the new overlay area code if the existing seven-digit dialing is continued for
these routes. This would amount to 320 of the new area code’s 792 usable NXX codes: The Public
Staff points out that some of these routes are interstate, and some are intrastate. The Public Staff
further notes that code protection or conversion of existing routes to ten-digit dialing would also be
necessary if a geographic split is chosen as the relief mechanism,

Several parties also filed comments in response to the Commission’s Order seeking additional
information on the geographic split alternatives.

BellSouth Telecommunications, Inc., GTE South Inc., and Time Warner Telecom (The
Joint Commenters). The Joint Commenters state that North Carolina counties are organized into
seven Tegional parmerships for economic development. In this dnd previous area code’ relief
proceedings, some county governments have opposed geographic split plans that would result in
multiple area codes in a county. The Carolinas Partnership consists of 12 counties within the current
704 Numbering Plan Area (NFPA): Iredell, Rowan, Cabarrus, Stanly, Anson, Union, Mecklenburg,
Gaston, and Cleveland. Catawba, Alexander, and Lincoln counties are each currently split between
arca codes 704 and B28. According to the joint commenters, implementing any of the four
geographic split alternatives would firrther erode the use of a common area code for counties in the
Carolinas Partnership, Under Altematives #3 and #5, six counties would have two area codes. Under
Alternative #4, six counties would have two area codes and one county would have three area codes.
Under Altemnative 6, seven counties would have two area codes.

The Joint Commenters state that, if the Commission determines that a split should be
implemented, they prefer Alternative 3. They note that Alternative 3 concentrates the new number
supply in Charlotte, Davidson, Huntersville, Matthews and Pineville, where approximately 49% of
all NXX codes in the 704 arca code have been assigned. Over 61% of the access lines in the 704 area
code for BellSouth, GTE, and Time Warner are cumently assigned in these five exchanges of
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Mecklenburg County. The Joint Commenters expect demand for telecommunications services to
grow at an escalating rate in Mecklenburg County, and for there to be increased activity by CLPs and
wireless providers, Therefore, they argue, it is prudent to allocate a higher percentage of new NXX
codes to Mecklenburg County than current demand reflects. Altemative 3 would make
approximately 51% of the new codes available to this area. Alternative 4 would only make 40% of
the new codes available in Area A, Alternative 5 would make 48% available in Area A, and
Alternative 6 would make 45% available in Area A.

The Joint Commenters state that Alternatives 4, 5, and 6 all assume that greater demand for
new NXX codes will occur in Area B than in Area A, since each makes more codes available in Area
B than in Area A, The Joint Commenters acknowledge that, while it is difficult to forecast where any
boundary should be drawn to make optimum use of the new number supply, the percentage of CLP
and wireless codes assigned in and around Charlotte supports the-assumption (which has been played
out in other areas of the country) that competitive entry usually begins in urban areas and only
spreads to rural areas when some acceptable level of penetration has been realized. The Joint
Commenters also prefer Alternative 3 for so-called “political” reasons. They note that Alternative
3 limits Area A to Mecklenburg County, with only small sections of the Matthews and Davidson
exchanges bleeding over into adjacent counties. Alternatives 4, 5, and 6 each include the dominant
portion of one additional county. Choosing one of those options, the Joint Commenters argue, will
bring opposition from other adjacent counties, since all counties adjacent to Mecklenburg have
business and community related arguments as to why they should not be excluded from being in the
same area code as Mecklenburg County.

The Joint Commenters included detailed information on how many NXX codes would have
to be protected under each geographic split altemative to maintain current seven-digit dialing
arrangements. The Joint Commenters state that code protection under any relief plan will place
severe constraints on the efficient use of numbering resources. The summary is as follows: (1)
Altemative 3--769 protected codes; (2) Alternative 4--756 protected codes; (3) Alternative 5--726
protected codes; and (4) Alternative 6--822 protected codes.

AT&T. AT&T states that it also continues to support the overlay option for relieving 704.
For any of the geographic split options, it supports the Charlotte area retaining the 704 area code.
This would provide the area with the most access lines retaining the current area code and would
retain the association of the 704 area code with Charlotte, which would create the least disruption
for the majority of customers. AT&T contends that this is critical to AT&T and, in particular, to its
wireless operations, because the majority of AT&T’s wireless telephone numbers are served from rate
centers in the Charlotte area, If Charlotte did not retain 704, a substantial number of wireless
customers would be forced to have their telephones reprogrammed. AT&T also supports the
“grandfathering” of existing 704 numbers for wireless customers outside the new 704 area code
boundary.

AT&T also encourages the Commission to reduce the number of currently protected NXX

codes as much as possible and to minimize the number of codes that would be protected in
connection with the implementation of any split.

227



GENERAL ORDERS - TELECOMMUNICATIONS

AT&T states that, if the Commission chooses a geographic split, it urges the Commission to
consider the actual projected lives for each area and the relative time to exhaust between the two
areas. AT&T states that it is appropriate that the projected life of an area that retains its current
code, and therefore does not require number changes, shiould be shorter. Then, customers who are
required to change their telephone numbers do not have to do it again before those customers that
were not required to change under the previous relief plan. Using this criterion alone, AT&T states,
Altemnatives 4 and 5 are preferable to Alternatives 3 and 6, and Alternative 5 is slightly preferable to
Alternative 4. However, AT&T states that, given the fact that these are only projections, the
difference between all of the alternatives is not great enough to eliminate any of these options from
consideration based strictly on the projected lives.

Pineville Telephone Company. Pineville states that if a geographic split is implemented,
it would prefer Alterative 5. Pineville prefers Altemative 5 over the other split options because
Altemative 5 would keep Pineville in the same area code as that portien of the greater Charlotts area
where Pineville residents have the most significant community of interest. Pineville is primarily
interested in remaining in the same area code as the municipalities of Charlotte and Matthews.
Pineville’s second choice for a geographic split is Alternative 3. Pineville réiterates that it prefers an
overlay above all split options.

ALLTEL Carolina, Inc. ALLTEL states that it continues to recommend that an overlay be
implemented rather than a geographic split. Ifthe Commission does determine that a geographic split
should be implemented, ALLTEL prefers Alternative 5, Under that option, ALLTEL has fewer
extended area service (EAS) routes that would require ten-digit dialing as compared to Altematives
3, 4, and 6. ALLTEL states that all geographic splits also place an imbalanced burden on
telecommunications companies, because the companies serving the geographic area receiving the new
area code will incur a disproportionate amount of the costs of implementation.

ALLTEL states that, to maintain current seven-digit inter-NPA dialing, the following numbers
of NXX codes would have to be “protected” for each alternative: (1) Alternative 3--24 NXX codes;
(2) Alternative 4--29 NXX codes; (3) Alternative 5--23 NXX codes; and (4) Alternative 623 NXX
codes. If protected codes were eliminated, the following numbers of calling routes would be
converted from seven-digit to ten-digit dialing: (1) Alternative 3--31 routes; (2) Alternative 4--97
routes; (3) Alternative 5--204 routes; and (4) Altemative 6--122 routes.

US LEC. Considering all of the geographic split altemnatives, US. LEC prefers Alternative 5.
Teleglobe USA Ine. Teleglobe is not currently providing local service in North Carelina and
has no comment regarding potential geographic splits.
CONCLUSION
After carefully considering all of the relevant factors and the comments and reply comments
submitted in this proceeding, the Commission concludes that a distributed overlay should be

implemented to relieve area code 704. This is a difficult decision, and one which the Commission
makes very carefully and with high expectations of the industry that has so emphatically supported
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an overlay, In the Commission’s view, there are disadvantages and inconveniences associated with
both a peographic split and with an overlay, and the Commission has the difficult task of attempting
to discern what relief method will be least inconvenient and burdensome for consumers while.
providing the most significant and long-lasting relief for the area-code.” The overlay is certainly not
an ideal option, primarily because of the FCC requirement that ali local calls must be dialed with ten
digits when an ovetlay is implemented, However, the primary benefit of the overlay is that it does
spare all current customers in the 704 territory from the inconvenience and expense of changing their
current telephone numbers.

Moreover, while there are many uncertainties in addressing area code relief, the overlay
appears to have an advantage because it makes NXC{ codes from the new overlay area code available
throughout the territory curmrently served by 704. As some commenters note, successful
implementation of the overlay is less dependent on forecasts, and trying to detenmine where increased
demand for numbers will eccur. The Joint Petitioners state in their comments that a distributed
overlay uses numbering resources as efficiently as possible because each carrier in the relief area has
access to the complete supply of new numbers. There is no need to draw a line that determines where
new numbers will be available? Because it is difficult to predict where there will be the most demand
for numbers, it is difficult to determine where to set the boundary for a geographic split to make the
most efficient use of the numbers. With a geographic split, additional area code relief could be
necessary soon for some citizens, if there is significantly higher demand for numbers on one side of
the split than on the other. Several citizens who wrote letters to the Commission opposing the
overlay were under the impression that if a geographic split were implemented, no additional relief
would be necessary for a considerable time to come, but that may not necessarily be the case. The
Commission certainly is interested in having the chosen area code relief method last as long as
possible for all of the citizens in the current 704 area code, and it appears that the overlay is the better
choice from that perspective.

The main factor that would weigh in favor of a geographic split is the preservation of seven-
digit dialing. However, that advantage may not be significant here. The record developed in this
proceeding indicates that ten-digit dialing will be increased significantly for customers in the current
704 area code, whether a geographic split or an overlay is implemented. The Joint Petitioners note
that, if protected NXX codes are eliminated to assure more efficient use of numbering resources, as
we believe appropriate, ten-digit dialing will increase, and all local calls made outside of a person’s
home area code will require ten-digit dialing. According to the Joint Petitioners, if geographic split
Altemative 3 were implemented, it would require customers in the Charlotte exchange, where 41%
of the current 704 area code central offices are located, to dial ten digits for almost 70% of their basic
local calls and 100% of their expanded local calls. The Joint Petitioners state that the other split
alternatives that the industry evaluated would impact current seven-digit dialed calling areas similarly,
Geographic split Alternative 4 would require customers in the Charlotte exchange to dial ten digits
for 50% of their basic local calls and 91% of their expanded local calls. Altemative 5 would require

! Other states are facing the same dilemma. Twelve states currently employ or have plans
pending to implement overlays. Those twelve states are Illinois, Maryland, Michigan, Virginia,
Cregon, California, Florida, New York, Texas, Colorado, Georgia and Pennsylvania.

 See Comments of Joint Petitioners, p. 7.
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the same customers to dial ten digits for 50% of their basic local calls and 86% of their expanded
local calls. Finally, Alternative 6 would require them to dial ten digits for 56% of their calls within
the basic local calling area and 96% of their calls within the expanded local calling area.!

The Commission further concludes that the practice of “protecting,” or not assigning, certain
NXX codes in order to preserve current seven-digit inter-NPA dialing must cease. As the record
reflects, under any of the relief alternatives, protecting codes would result in serious inefficiency in
the use of numbering resources, and would in all likelihood drive the new area code into exhaust
much more quickly than it would otherwise exbaust. To maximize the amount of numbering
resources available throughout the geographic territory currently served by the 704 area code, North
Carolina service providers are required to eliminate protected codes for current seven-digit inter-NPA
dialing arrangements between 704 and other area codes. As recommended by the Joint Petitioners,
the conversion should include EAS and expanded local calling routes within and between area codes
in the ovetlay area, and also EAS and expanded local routes between area codes in the overlay area
(704 and the new overlay area code) and area codes outside of the overlay area?

The Commission is extremely concerned that North Carolina citizens who will be impacted
by the overlay receive effective and timely information about all aspects of the overlay, but
particularly the ten-digit dialing that will be required for all local calls. The phenomenon of ten-digit
dialing for local calls has been increasing as new area codes have come into being. However, this
overlay undoubtedly represents a significant change for our consumers. Though we heard little
feedback from the public on the proposal, we expect to hear more about the implementation.
Because this will be the first overlay in-North Carolina, customer education must begin as soon as
possible so that the transition to ten-digit dialing is smooth. Service providers in the 704 area shall
make every effort to ensure that the transition to the overlay is not disruptive for consumers. All
telecommunications carriers in 704 are required to provide extensive customer education on the
overlay, and particularly on the need to dial ten digits for all local calls. Service providers are
requested to use any and all available forms of media to disseminate information regarding the change
to ten-digit local dialing, well in advance of the mandatory date for such dialing. Those media
include, but are not limited to, television, radio, billboards, the Internet, newspaper publications, and
bill inserts. Further, after mandatory ten-digit dialing begins, the carriers are requested to provide
recorded announcements instructing callers that they need to dial ten digits when they dial seven
digits. Service providers should develop customer education methods that are innovative, creative,
and far-reaching. The customer education effort should be undertaken by all providers of
telecommunications services who currently hold or are planning to obtain NXX codes in the current

! See Reply Comments of Joint Petitioners, pp. 2-3.

? The Commission notes that there are currently seven-digit inter-NPA dialing amrangements
In place between area code 704 and certain locations in South Carolina served by area codes 803 and
864. On May 10, 1999, the Chair received a communication from Commissioner H, Clay Carruth
of the South Carolina Public Service Commission, in whose District the relevant South Carclina
territories are located. Commissioner Carruth stated that he was prepared to support a decision by
the North Carolina Commission to eliminate protected codes for EAS that originate or terminate in
the 704 area code.
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704 area code. All telecommunications service providers who are parties to this docket and operate
in the current 704 area code are required to participate,

The Commission recognizes that implementation of a new area code could be impacted by
Year 2000 (Y2K). The Commission issued an Order on June 25, 1999, establishing a regulatory
moratorium leading up to, during and immediately following the millennium transition. The
Commission has ordered that the- stabilization period will be from November 1, 1999, through
February 1, 2000. No non-emergency modifications to a local exchange carrier’s or interexchange
carrier’s network and information technelogy systems will be imposed during the regulatory
moratorium. Telecommunications service providers operating in the 704 territory are directed, if
necessary, to adjust the current NXX code rationing procedures to reflect any delay in
implementation of the new area code due to the regulatory moratorinm.

On or before 45 days after the release of this Order, an “Implementation Report” should be
filed in this docket for informational purposes. All telecommunications service providers who are
parties to this docket shall be responsible for generating the Implementation Report, and the
Commission strongly encourages all current holders of NXX codes, and service providers planning
to obtain NXX codes, in the current 704 area code to participate. The filing should describe the
scope, methods, and estimated costs of the companies® customer education efforts. It should describe
the overlay implementation, inclding the length of the permissive dialing peried, and should discuss
firlly the service providers’ plan for elimination of protected NXX codes. It should describe any
adjustments that have to be made in implementation plans to account for the Y2K moratorium. It
should provide complete information on any other implementation issues. The Commission requests
that the implementation plan allow for as long a permissive dialing period as possible, to allow
consumers sufficient time to adjust to dialing ten digits for all local calls. The filing should include
a calendar of all implementation and customer education activities, up to and including the
introduction of the first number with the new area code. The filing should also include drafts of any
bill inserts that the companies intend to- provide to their customers explaining the overlay and its
impacts on customers. Finally, the filing should include the name of one er more persons that the
Commission can contact with questions about the Implementation Report, particularly about
customer education activities.

The parties are free to manage the production of the Implementation Report as they see fit.
The Commission is aware that the NANPA will be facilitating an implementation meeting within 30
days of the receipt of this Order, and suggests that the implementation meeting provides a logical
forum for coordination of the effort required to generate the Implementation Report the Commission
is requiring. We request the Public Staff to participate in that meeting to represent the using and
consuming public.

IT IS, THEREFORE, ORDERED as follows:

1. That a distributed overlay is hereby adopted to provide relief for the current 704 area code
in North Carolina.

2. That the practice of “‘protecting,” or not assigning, certain NXX codes in order to preserve
current seven-digit inter-NPA dialing shall cease.

231



g PR

ﬁ}t

GENERAL ORDERS - TELECOMMUNICATIONS

3. On or before 45 days after the release of this Order, an “Implementation Report™ should
be filed in this docket for informational purposes, as described above.

Issued BY ORDER OF THE COMMISSION.
This the_15th day of September, 1999,

NORTH CAROLINA UTILITIES COMMISSION
Geneva 8. Thigpen, Chief Clerk

g081499.04

Commissioner Judy Hunt dissents,

DOCKET NO. P-100, SUB 142

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )] ORDER ALLOWING USE OF
Proposed Assignment of N11 Dialing Code ) 211 AS AN INFORMATION AND
) REFERRAL NUMBER BY
) UNITED WAY OF NORTH
) CAROLINA

BY THE COMMISSION: On June 23, 1999, the North Carolina Utilities Commission
(NCUC or the Commission) received a letter from The Honorable Governor James B, Hunt, Jr.
requesting that the Commission consider designating the “211" abbreviated dialing code for use as
an information and referral number in North Carolina. The Governor stated that such a system would
enable North Carolinians to more easily obtain information on available services and volunteer
opportunities. He firther noted that the United Way of North Carolina is interested in having a 211
system implemented in North Carolina, and has offered to work with state and local government
entities and other information providers in creating a system to serve the people of North Carolina,

Service codes such as 211, which are commonly called N11 codes, are used to provide three-
digit dialing access to special services. Although the Federal Communications Commission (FCC)
has jurisdiction over the North American Numbering Plan, including N11 codes, it has, so far, only
recognized 311, 711, ard 911 as nationally assigned. In some states, N11 codes that are not assigned
nationally may be assigned locally, provided that these local assignments can be withdrawn promptly
if a national assignment is made. The United Way also has a petition pending with the FCC
requesting that 211 be designated nationally for use solely as an information and referral number, The
FCC has taken no action on that petition at this time.

On February 18, 1994, this Commission issued an Order in Docket No. P-100, Sub 119,

denying all requests and petitions that the Commission assign N11 codes or that the Commission
order any local exchange carrier to assign N11 codes for “commercial information services.” The
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Commission concluded that the public interest would not be served by making N11 codes available
for “commercial pay-per-call information services.”

In an Order issued on July 29, 1999, the Commission sought comment on the proposal that
the Commission designate 211 for use as an information and referral number in North Carolina.
Parties were requested to address in their comments how the current proposal differs from those the
Commission considered in the 1994 proceeding, and whether the concerns the Commission expressed
in that proceeding reparding N11 assignments remain valid. Comments were received on August 30,
1999, and Reply Comments were received on September 30, 1999,

Comments

The 211 Collaborative.,! The 211 Collaborative urges the NCUC to designate the 211
abbreviated dialing code for use as an information and referral number for use by the public to access
services providing free information and referrals regarding community service organizations. The 211
Collaborative states that there is a demonstrated need for an easy to remember and easy to use dialing
code that will enable persons in need to be directed to available community resources. According to
the 211 Collaborative, assigning 211 to such services will provide an important adjunct to the codes
that have already been assigned to address public needs.

The 211 Collaberative concedes that N11 dialing codes are limited, and states that it s critical
that such a finite public resource be allocated to the highest and best possible use. The 211
Collaborative states that there are many urgent human needs not addressed by 911. According to the
211 Collaborative, Information and Referral (I&R) organizations currently providing community
resource services on a local hasis are presented daily with requests for assistance from people facing
threats to life, health, and mental well-being. It states that a call summary prepared by Atlanta’s
United Way 211 for 1997 indicates that, of the calls received, approximately 7% percent involved
immediate shelter needs, 20% involved rental/imortgage assistance needs, 16% involved utility issues,
and 9% involved food. The remaining calls presented issues of counseling, medical aid, prescription
assistance, physical and sexual abuse, and potential suicide. The 211 Collaborative states that less
urgent, but no less important, are situations involving persons needing child care solutions, aging and
hospice services, adolescent activities, educational programs, support groups, legal assistance, child
and spousal abuse counseling, substance abuse programs, and other services.

According to the 211 Collaborative, I&R organizations across the country connect callers to
the information or assistance they need. What is missing, the 211 Collaborative argues, is a uniform
approach for efficiently bringing together those in need with those willing to help. In the 211
Collaborative’s view, this gap would be filled by assignment of 211 statewide for use by referral
services. The 211 Collaborative notes that the FCC has set 311 aside for access to “non-emergency
police services,” but argues that there remains a strong need for a universal access point for
individuals seeking answers to critical needs not appropriately addressed by calling the police. The
211 Collaborative further states that confusion among many toll-free nunbers, and the margin for

' The 211 Collaborative consists of the United Way of North Carolina, North Carolina
Alliance of Information and Referral Services (AIRS), Triangle United Way, United Way of
Greensboro, United Way of Asheville, and the United Way of the Central Carolinas,
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error in dialing more digits, create obstacles to their use, especially in urgent situations. Further, a
plain local telephone number for community information and referral is difficult to distinguish from
the thousands of other local business and human service numbers. The 211 Collaborative also asserts
that the proposed use of 211 would alleviate congestion on 911. Personnel staffing 911 centers
frequently receive calls regarding problems they have neither the time nor the expertise to address.

The 211 Collaborative states that it anticipates that 211 services will be provided primarily
by private, not-for-profit organizations and thus, in most cases, will not rely on governmental funding,
In other cases, the private organization and local or state governments may work together to develop
and implement 211 as a single access point for available community resources, The 211 Collaborative
envisions that each 211 information and referral system will be funded through the local United Way,
with additional local, regional, and statewide resources obtained from grants, donations made directly
to the system, or product development such as directory on disk or printed information services.

The 211 Collaborative states that the current proposal differs significantly from the proposals
considered by the Commission in the 1994 N11 proceeding. The 211 Collaborative notes that, in the
5 172 years since the Commission issued its 1994 Order concerning N11 assignment, the FCC has.not
elected to assert exclusive jurisdiction over N11 assignment, States continue to have the authority
to assign N11 codes. Under the current proposal, callers would not pay for calls they would make
using the 211 special access code, and no commercial interests are served,

North Carolina Telephone Membership Corporations (NC TMCs).! The NC TMCs argue
that the 211 proposal would burden smaller systems such as the NC TMCs. In the NC TMCs’ view,
use of an 800 number could accomplish the same purpose without the additional burden and expense.
According to the NC TMCs, the burden would be heavy on sparsely-populated, high-cost areas of
service. The NC TMCs join with the comments of the Alliance of North Carolina Independent
Telephone Companies in this docket,

The Alliance of North Carolina Independent Telephone Companies (The Alliance). The
Alliance states that there are substantial difficulties in the proposed use of the 211 code that rénder
it undesirable. The Alliance states that United Way’s goal is achievable through the use of a toll-free
number. The Alliance notes that the Commission’s jurisdiction over use of an N11 code is subject
to preemption by the FCC.

Based on the initial proposal, The Alliance states that it is not clear as to the scope of services
that would be made available to North Carolina citizens through the proposed 211 code assignment
or what entities would provide those services. Generally, The Alliance believes that the assignment
of N11 codes for public use should benefit a large percentage of the population and, if possible, be
universally useful. The Alliance also is not sure that the basic benefits of using an N11 abbreviated
dialing code, such as ease of dialing the same three numbers anywhere in the geographic region
served by the N11 code and the ease of remembering three numbers, would be realized. In contrast
to 911 or 411, the use of an N